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IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
IN AND FOR SALT LAKE COUNTY, STATE OF UTAH
DARLENE COLLINS, as guardian
of VICKIE COLLINS, an
incompetent person,
COMPLAINT
Plaintiff,

Civil No.: ^ teD^tf //S^C(/

vs.

UTAH STATE DEVELOPMENTAL
CENTER, and the UTAH STATE
DEPARTMENT OF HUMAN
SERVICES and the STATE
OF UTAH,

j l f e j . DENNIS FREDERICK

Defendants.
Plaintiff complains and alleges of defendants as follows:
PARTIES. JURISDICTION AND VENUE
1.

The plaintiff, Darlene Collins, is a natural person residing in Salt Lake County,

State of Utah.
2.

The defendant Utah State Developmental Center is a dependent care facility

in Utah County owned and operated by the State of Utah and the Department of Human
Services.

OOOOCi

3.

This Court has jurisdiction over this matter pursuant to Utah Code Annotated,

§63-30-16. Venue is appropriate pursuant to Utah Code Annotated §63-30-17.
4.

This claim against the State of Utah is allowed under Utah Code Annotated

§63-30-11 for injury proximately caused by negligent acts of public employees committed
within the scope of their employment.
5.

An undertaking in an amount fixed by the court has been

filed

contemporaneously with this complaint pursuant to Utah Code Annotated §63-30-19.
6.

Notices of this claim were served on the Utah Attorney General's office and

on the Utah State Department of Human Services as required under Utah Code Annotated
§63-30-11 and Utah Code Annotated §63-30-12. More than 90 days has expired since the
time of service.
7.

A Notice to Commence Action was served on the Utah Attorney General's

office, the Utah State Department of Human Services, and the Utah State Developmental
Center pursuant to Utah Code Annotated §78-14-8. More than 90 days has expired since
the time of service.
8.

On December 15, 1995 a Certificate of Compliance was issued by the Division

of Occupational & Professional Licensing, Department of Commerce, certifying that ail
requirements set forth in Utah Code Annotated §78-14-12 have been satisfied regard the
above-entitled matter.
BACKGROUND
9.

In 1994, Vickie Lynn Collins was a resident at the Utah State Developmental

Center in American Fork. She was cared for by employees of that facility because she
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suffered from mental, emotional and physical disabilities which would not permit her to care
for herself.
10.

On or about March 9, 1994, she was taken by one or more employees to a

location at the Developmental Center to swing on a playground swingset.

Vickie was

wearing a protective helmet because in the days and weeks before the injury she had
suffered from seizures and the helmet was needed to protect her head in case she fell during
possible subsequent seizures.
11.

After being placed in the swing and while she was swinging, Vickie fell from

the swing fracturing one of her thoracic vertebrae and causing paraplegia. The paraplegia
is of a permanent nature.
CAUSE OF ACTION - NEGLIGENCE
12.

Plaintiff hereby incorporates all paragraphs set forth above.

13.

At all times material hereto defendants' employees were acting within the

scope of their employment so as to make the defendant vicariously liable for all negligent
actions alleged herein through the doctrine of respondent superior.
14.

The defendants' employees were negligent in placing Vickie on a swing which

did not contain adequate safety devises to keep Vickie from falling from it. The employees
were aware of Vickie's mental and physical limitations and knew of the seizures she has
suffered from in the recent past yet the defendants' employees failed to take proper
precautions to ensure Vickie's safety.
15.

The defendants' employees were negligent in failing to utilize the swings

3
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available at the Developmental Center specifically made to provide adequate support to
handicapped individuals.
16.

The defendants' employees were negligent in failing to adequately supervise

Vickie as she was swinging on or about March 9, 1994.
17.

The defendants were negligent in failing to adequately staff the facility to

provide adequate supervision of Vickie and in failing to train employees on how to care for
Vickie Collins.
18.

As a direct result of the defendants' negligence, Vickie has suffered severe

physical and emotional injuries which are permanent in nature. Vickie has been rendered
a paraplegic and is dependent on others to a greater extent than before for fulfillment of
her basic needs.
19.

As a direct result of defendants' negligence Vickie has incurred medical costs

and increased dependent care costs. Vickie will continue to require increased costs of
dependant care because of paraplegia.
WHEREFORE, plaintiff prays for judgment on behalf of Vickie Collins as follows:
1.

Special damages for medical expenses actually incurred in an amount to be

shown at trial;
2.

Special damages for future medical expenses, dependent care services and any

other services, treatment or care necessary as a result of Vickie's permanent injuries in an
amount to be shown at trial;
3.

General damages for pain and suffering and loss of enjoyment of life caused

by the injuries incurred n an amount to be shown at trial;

4
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4.

For a total of damages exceeding the $250,000 limit imposed by Utah Code

Annotated §63-30-19.
DATED this jj_

day of February, 1996.
KING & ISAACSON

,£_

5". e-

Brian S. King
Attorneys for Plaintiff
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UTAH CODE ANNOTATED § 26-21-13.5 (1993)

26-21-13

HEALTH CODE

has corrected the conditions that were the basis of revocation
and that the facility complies with all provisions of this
chapter and applicable rules.
(2) If the department does not renew a license because of
noncompliance with the provisions of this chapter or the rules
adopted under this chapter, the department may issue a new
license only after the facility complies with all renewal requirements and the department determines that the interests
of the public will not be jeopardized.
1997
26-21-13. License issued to facility in compliance or
substantial compliance with chapter and
rules.
(1) The department shall issue a standard license for a
health care facility which is found to be in compliance with the
provisions of this chapter and with all applicable rules
adopted by the committee.
(2) The department may issue a provisional or conditional
license for a health care facility which is in substantial
compliance if the interests of the public will not be jeopardized.
1990
26-21-13.5. Intermediate care facilities for the mentally retarded — Licensing.
(1) (a) It is the Legislature's intent that developmentally
disabled persons be provided with an environment and
surrounding that, as closely as possible, resembles small
community-based, homelike settings, to allow those persons to have the opportunity, to the maximum extent
feasible, to exercise their full rights and responsibilities
as citizens.
(b) It is the Legislature's purpose, in enacting this
section, to provide assistance and opportunities to enable
persons with developmental disabilities to achieve their
maximum potential through increased independence, productivity, and integration into the community.
(2) After July 1, 1990, the department may only license
intermediate care beds for the mentally retarded in small
health care facilities.
(3) The department may define by rule "small health care
facility" for purposss of licensure under this section and adopt
rules necessary to carry out the requirements and purposes of
this section.
(4) This section does not apply to the renewal of a license or
the licensure to a new owner of any facility that was licensed
on or before July 1, 1990, and that licensure has been
maintained without interruption.
1993
26-21-13.6. Rural hospital — Optional service designation.
(1) The Legislature finds that:
(a) the rural citizens of this state need access to hospitals and primary care clinics;
(b) financial stability of remote-rural hospitals and
their integration into remote-rural delivery networks is
critical to ensure the continued viability of remote-rural
health care; and
(c) administrative simplicity is essential for providing
large benefits to small-scale remote-rural providers who
have limited time and resources.
(2) After July 1, 1995, the department may grant variances
to remote-rural acute care hospitals for specific services currently required for licensure under general hospital standards
established by department rule.
(3) For purposes of this section, "remote-rural hospitals" a r e
hospitals t h a t are in a county with less t h a n 20 people per
square mile.
1995
26-21-14. C l o s i n g f a c i l i t y — A p p e a l .
(1) If the d e p a r t m e n t finds a condition in any licensed
h e a l t h care facility t h a t is a clear h a z a r d to t h e public health,

1168

t h e d e p a r t m e n t m a y immediately order t h a t facility closed
a n d m a y prevent t h e e n t r a n c e of any resident or patient onto
t h e premises of t h a t facility until the condition is eliminated
(2) P a r t i e s aggrieved by t h e actions of the department
u n d e r this section m a y obtain an adjudicative proceeding and
judicial review.
1990

26-21-15. Action by department for injunction.
N o t w i t h s t a n d i n g t h e existence of any other remedy, the
d e p a r t m e n t may, in the m a n n e r provided by law, upon the
advice of t h e attorney general, who shall represent the departm e n t in t h e proceedings, m a i n t a i n an action in t h e n a m e of the
s t a t e for injunction or other process against any person or
governmental u n i t to r e s t r a i n or prevent the establishment,
conduct, m a n a g e m e n t , or operation of a h e a l t h care facility
which is in violation of this chapter or rules adopted by the
committee.
1990

26-21-16. Operating facility in violation of chapter or
rules a misdemeanor.
(1) Any person owning, establishing, conducting, maintaining, managing, or operating a health care facility in violation
of this chapter or rules of the committee is guilty of a class A
misdemeanor.
(2) This section takes precedence over Section 26-23-6.
1997

26-21-17. Department agency of state to contract for
certification of facilities under Social Security Act.
T h e d e p a r t m e n t is t h e sole agency of t h e s t a t e authorized to
e n t e r into a contract with t h e United States government for
t h e certification of h e a l t h care facilities under Title XVIII and
Title XIX of t h e Social Security Act, a n d any amendments
thereto.
1990
26-21-18.
26-21-19.

Repealed.

1990

Life a n d H e a l t h I n s u r a n c e G u a r a n t y Associa-

tion Act not amended.
The provisions of this chapter do not amend, affect, or alter
t h e provisions of Title 31A, C h a p t e r 28.
1985

26-21-20. Requirement for hospitals to provide statements of itemized charges to patients.
(1) Each hospital, as defined in Section 26-21-2, shall provide a statement of itemized charges to any patient receiving
medical care or other services from that hospital.
(2) The statement shall be provided to the patient or his
personal representative or agent at the hospital's expense,
either personally or by mail, at the time any statement is
provided to any person or entity for billing purposes. If the
statement is not provided to a third party, it shall be provided
to the patient as soon as possible and practicable.
(3) The statement shall itemize each of the charges actually
provided by the hospital to the patient.
(4) The statement may not include charges of physicians
who bill separately.
(5) The requirements of this section do not apply to patients
who receive services from a hospital under Title XE. of the
Social Security Act.
(6) A statement of charges to be paid by a third party and
related information provided to a patient pursuant to this
section shall be marked in bold: "DUPLICATE: DO NOT F+X"
1997
or other appropriate language.
26-21-21. Authentication of medical records.
Any entry in a medical record compiled or maintained by a
health care facility may be authenticated by identifying the
author of the entry by:
(1) a signature including first initial, last name, and
discipline; or
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UTAH STATE DEVELOPMENTAL CENTER
INDIVIDUAL HABILITATION PLAN

UTAH STATE DEVELOPMENTAL CENTER
INDIVIDUAL HABILITATIQN PLAN
NAME:

COLLINS, Vickie

ADMISSION DATE:

ADMISSION:

FIRST - 12/28/58

QMRP:

2352

Roma Henrie

SECOND - 1966
UNIT:

II

LIVING AREA:

LAST IHP DATE: 09/22/92
BIRTHDATE: 09/23/53

IHP DATE:

Raintree

Family 5
('
J^v^

09/16/93

LEGAL STATUS: Adult without legal guardian.

(W^

b

CORRESPONDENT(S): Mrs. Velma Darlene Collins (mother)
1638 Lakewood Dr.
Salt Lake City, UT 84117
TELEPHONE: (801) 272-2260 (Home)
(801) 524-1000 (Work)
DIAGNOSTIC OVERVIEW AND JUSTIFICATION FOR PLACEMENT
Vickie is a 40 year old female who was initially admitted to the Developmental
Center in 1958, but was taken back home a year later. According to mother,
she lived in a private home part of this time and was then again placed in the
Developmental Center in 1966. This came about because there were some
significant management problems in the home. Vickie remains at the
Developmental Center today because she lacks most independent living skills*
and community survival skills. She needs direction in vocational skills and
she demonstrates some maladaptive behaviors (non-compliance and some
aggression) which need to be controlled. At the present time she functions in
the severe range of mental retardation. During the past year, Vickie has
shown considerable progress in many areas. She has improved in self care,
packaging, and has become much less likely to hug others inappropriately.
Vickie currently resides in the Raintree Lodge, having moved from the Heather
Lodge in July 1993 when it was closed. She should continue to gain skills
that would help prepare her for less restrictive environments in the future.
DUAL DIAGNOSIS: Vickie has a dual diagnosis of severe mental retardation and
Schizophrenia. Her behavior problems involve: non-compliance, aggression
(hitting and biting peers), screaming and running, and self stimulation
(hugging and talking to self). The treatment team and mother reviewed her
behaivor data and medication history. It was a consensus that she has been
doing very well on Trilafon. Mother signed a new release for Psych meds.
POST-INSTITUTIONAL DISCHARGE PLAN
In discussing placement with Vickie's mother and her sister, there was a lot
of concern expressed with regard to future placement. Mother mentioned that
Vickie has been placed in a couple of settings in the community, many years
ago, which turned out to be unsuccessful. Vickie's mother feels that Vickie
should remain at the Developmental Center. She feels that there would not be
an appropriate setting for Vickie in the community.
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NAME:

COLLINS, Vickie

#2352

POST-INSTITUTIONAL DISCHARGE PLAN

IHP DATE:

09/16/93

page 2

(cont. )

The Team determined that Vickie can be placed in the community as soon as a
facility is established for non-compliant behavior type female clients. As a
guide to assist the Team and the Division in locating an appropriate
placement, the following services should be available to maximize Vickie's
success.
FUTURE PLACEMENT PLAN:
1. Services and Supports Needed in a Residential Environment: Vickie's
mother lives in Salt Lake County and so the residence should be in that
area to accomodate family contact. She is currently functioning in the
severe range of mental retardation, and has minimal non-compliant and
aggressive behaviors. As a result, she would function well in a facility
with good programs to train this level of handicap. She would require
sufficient staff ratio for training and behavior management, with awake
supervision at night. She would need routine medical care, specifically
to be followed by a Psychiatrist, Psychologist, Seizure clinic,
Gynocologist, etc. She has not indicated a preference for housemates up
to this time.

2. Services and Supports Needed in Order for Maximum Community
Participation: Vickie still lacks a great deal of the skills required to
access the community. She requires supervision because she is not traffic
safe nor does she recognize environmental dangers. She needs training in
using all community facilities, such as: shopping and purchasing skills,
ordering in restaurants, accessing public transportation, Dr., Dentist,
beauty shop, movies, bowling, etc. Vickie can become too loud in the
community and needs training in appropriate public behaviors. She should
be allowed to interact with both handicapped and non-handicapped
individuals in the community. She likes to give hugs but needs to be
prompted to shake hands. She loves eating at fast food restaurants.

3. Services and Supports Needed for Social—Citizenship-Recreation:
LEISURE-RECREATION: Vickie should have access to community recreational
activities such as: bowling, parks, concerts, sporting events, fairs,
museums, swimming and movies. She enjoys special event activities such
as: the circus, Lagoon, State Fair, etc. She needs supervision to
participate in any of these activities. Vickie does well until she is
asked to participate in an activity she does not want to, at that point
she can become very non-compliant sitting on the ground taking off her
shoes and throwing them, hitting, kicking, and spitting. She enjoys being
last and will follow the group but needs things to be her idea.
RIGHTS OF CITIZENSHIP: Vickie can express her preference to: activities,
peers, food, belongings, staff. She does not vote or exercise her rights
to citizenship. She needs to learn to manage her money and make decisions
which affect her health and safety. The team determined that she needs a
legal guardian to assist her with making these decisions and exercising
her rights of self advocacy.

0000C3

NAME:

COLLINS, Vickie

FUTURE PLACEMENT PLAN:

#2352

IHP DATE:

09/16/93

Page
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(cont.)

SOCIAL RELATIONSHIPS: Vickie's mother and sister visit regularly and
remain involved with her. Vickie is a very social person, who enjoys
interacting with many different people. She will initiate contact verbally
and physically by reaching out to someone, either staff or peers regardless
of handicapping condition. She shows compassion for peers by saying, "poor
so and so". She initiates conversation with staff by saying, "Do you like
me? I like you."

A. Services and Supports Needed in a Day Occupation: Vickie could
function in a structured sheltered workshop or supported employment setting
with an emphasis on training janitorial or peace rate work. She would need
supervision or a job coach to remain on task, check quality, and redirect
inappropriate behavior. She would be very social with non-handicapped peer
workers, but may be distracting. She prefers vacuuming but has a short
attention span and would need frequent breaks or a variety of tasks.

CONDITIONS OF DISCHARGE:
In discussion with the team during the IHP, it was
felt that for Vickie to be considered for placement in the future that the
following conditions would need to be met.
1. BEHAVIORAL: Vickie would need to decrease non-compliance and aggressive
episodes. She needs to have appropriate public behaviors, i.e. shaking
hands rather than hugging, not sitting down in the middle of crowds, etc.
2. MEDICAL: Vickie would need medical services for Psychiatric medications,
Seizure disorder, and other routine medical and dental care.
3. FUNCTIONAL: Vickie would need to develop more community living skills,
i.e. using a cashier, ordering and paying for purchases, using crosswalks,
traffic signals, using public restrooms, warning/information signs. She
needs to learn various skills that she could use on work crews.
4. DEVELOPMENTAL: Vickie would needs to develop more independent living
skills and become less resistive to training. Staff need to be able to
work with her on many different tasks without her pushing them away.
5. SOCIAL: The Social Worker will coordinate with the DSPD casemanager in
identifying a suitable less restrictive environment for Vickie. Vickie and
her mother would need to be involved in the process from the beginning.

TRANSITION TIMELINE AND STEPS: It was the consensus of the team that within
the next 5 years that Vickie could be considered for placement. In order to
prepare for the future placement, following things will be implemented into
Vickie's program.
1. The building psychologist assistant will implement a positive reinforcement
behavior management program to increase her compliance and reduce
aggressive episodes.
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NAME:

COLLINS, Vickie

#2352

TRANSITION TIMELINE AND STEPS:

IHP DATE:

09/16/93
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(cont.)

2. Vickie will be involved in formal and informal community training to
develop skills that teach her more independence in the community. She will
have formal goals for ordering and purchasing items at the canteen or fast
food establishments. She will work on a janitorial crew to earn a paycheck.
2. Vickie will be involved in formal and informal independent living training
skills, specifically setting the table, rinsing dishes, vacuuming, and silk
screening.
3. The building social worker will continue to work with the Division of
Services to the Handicapped and with her family to establish an appropriate
placement to meet Vickie's needs.

COMPETENCIES/STRENGTHS
Formal assessments and observations by members of the team as well as Vickie's
performance on the IHP objectives indicate that Vickie has the following
competencies:

-

DOMESTIC - Vickie:
uses home bathroom independently.
dresses independently, except for tying shoes.
undresses completely.
wipes her nose with some reminders.
bathes/showers herself with minimal supervision for thoroughness.
washes and styles her hair.
washes her face and hands.
applies lip balm, deodorant, perfume and make-up with some guidance from
staff.
brushes her own teeth and staff complete job for thoroughness.
applies lotion and sunscreen with some guidance.
stores toys, hobby equipment and clothing in cupboards and drawers,
sorts clothes for laundry by type.
clears her dishes at mealtimes.
can prepare dry, cold cereal.
eats family style.
uses a drinking fountain.
can take out the garbage.
can dust.
can make her bed with some guidance.
can wash windows/mirrors with some guidance.
use a purse for her valuables.
will report minor illnesses and injuries.
will exit to a fire alarm if staff direct where to go.
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COLLINS, Vickie

COMPETENCIES/STRENGTHS

-

-

-
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IHP DATE:
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(con t.)

COMMUNITY - Vickie:
can use an elevator with supervision.
walk about campus and in the community with supervision for safety.
can use a shuttle bus or UTA with supervision.
uses sidewalks.
can use public restrooms with supervision.
uses vending machines.
can use a soft drink and ice dispenser.
can use a cashier to purchase items or obtain money, with supervision.
SOCIAL/LEISURE/RECREATION - Vickie:%
can walk and jog for exercise.
can ride a bike (exercise, stationary or 3 wheel).
can play catch.
can swing and use play ground equipment.
will participate in aerobics.
can ride on snowmobiles/sleds with supervision.
can participate in community recreational activities with supervision, i.e.
bowling, movies, dances/parties, concerts, picnics, Church, zoo, fairs.
reads/looks at newspaper, magazines, books.
listens to the radio and watches television.
can monitor her own appearance.
participates in activities she enjoys.
visits with and goes on trips with family and friends.
can exercise choice in: food, personal belongings, activities, staff. She
likes root beer, hamburgers, music, rocking in her chair and vacuuming.
She relates to peers and staff differently - sympathetically toward peers
and seeking approval from staff.
DAT PROGRAM - Vickie:
can take scheduled breaks.
can bag groceries.
empties garbage cans.
sorts laundry by types of clothes.
makes beds.
dusts and cleans counters.
can package items with supervision for quality.

PRIORITZED NEEDS
* Formal assessments and observations reveal that Vickie has needs in the
following areas.

-

DOMESTIC - Vickie needs to:
be able to set her own place at meals, start by having a placemat with
proper setting on it. TRAINING #1
learn to wash dishes, start by rinsing them. TRAINING #2
learn to vacuum. TRAINING #5
maintain her personal hygiene 'skills, i.e. showering, blow dry and styling
her hair, monitoring appearance, etc. LIFESTYLE
be able to apply her own treatments. LIFESTYLE
be able to store her personal care, hobby and clothing items. LIFESTYLE
secure her money and other valuables. LIFESTYLE
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DOMESTIC - Vickie needs to:
be able to prepare simple foods, follow picture recipes and use small
appliances, i.e. biscuits, juice, eggs, toast, waffles, salad, soup, hot
dog, sandwich, milk shake, spaghetti, popcorn. LIFESTYLE
perform simple housekeeping chores in her living area, i.e. straighten a
room, wipe counters/tables, sinks, toilets, change bed linens, sweep, mop.
LIFESTYLE
be able to do her laundry, ie. sort, wash and dry, fold and store her own
clothes. LIFESTYLE
be able to use the telephone to talk to family and friends. LIFESTYLE
be able to take her own medications under nursing supervision. LIFESTYLE
be able to shave her legs and underarms. Deferred at mother's request.
be able to use a bathroom scale. Deferred
be able to give herself a manicure, i.e. trim and polish her own
toenails/fingernails. Deferred
be able to eat buffet style. Deferred until refines family style dining.
learn to deal with strangers. Deferred
COMMUNITY - Vickie needs to:
be able to use fast food, cafeteria, buffet, canteen and sit down
restaurants. TRAINING #3
be to ride the UTA bus with minimal supervision. LIFESTYLE
be traffic safe, i.e. use crosswalks, traffic signs, survival signs, etc.
LIFESTYLE
be able to order and use money to purchase personal, clothing, grocery
items. LIFESTYLE
be able to use public services with minimal supervision, i.e. Dr., dentist,
beauty shop, bank, laundromat, post office, etc. LIFESTYLE
be able to use an escalator. Deferred because it is not a high frequency
need.
be able to use a salad/dessert/potatoe bar. Deferred
SOCIAL/LEISURE/RECREATION - Vickie needs to:
learn to play table/card games with her peers or alone. TRAINING #4
monitor her own compliance and aggressive behavior. PRESCRIPTIVE THERAPY
1-P
have daily exercise, i.e. swimming, walking, exercise bike, aerobics,
sittercise, mini tramp, Rec. center, etc. LIFESTYLE
have access to public recreational facilities, i.e. bowling, movies, Rec.
center, library, etc. LIFESTYLE
be able to do craft and art projects. LIFESTYLE
maintain contact with her family and friends. LIFESTYLE
participate in her IHP planning and campus advocacy groups. Deferred
participate in social/sexual awareness group. Deferred until a group gets
going on campus or in the bldg.
DAY PROGRAM - Vickie needs to:
be able to perform tasks on a janitorial work crew, i.e. clean restrooms,
sinks, showers/tubs, toilets, mirrors, walls, and mop or vacuum floors.
TRAINING #5
be able to make silk screen objects for pleasure and contract work.
TRAINING #6
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MEDICAL NEEDS/SERVICE OBJECTIVES - Vickie:
needs to have her seizure condition monitored and controlled with
medications. Mother wants to make sure she gets plenty of water to drink.
needs to be followed in Psych clinic for medications which assist with
behavior management for her schizophrenic diagnosis.
needs to followed in GYN clinic for ammenorrheac condition.
needs to have creams for her dry skin condition.

ADAPTIVE EQUIPMENT - Vickie uses:
NONE

COMMUNICATION RECOMMENDATIONS: Staff need to make a special effort to
include Vickie in the activity by using pictures, actual items, or anything
tha might interest her in wanting to get involved. Vickie does have some
verbal skills, but will often make unrelated comments or will have set
phrases. She will repeat on a routine basis. She will initiate
interaction but at times, staff will will need to redirect her comments and
channel her verbalization to the desired response.

STATUS OF PREVIOUS IHP OBJECTIVES
Presc

OBJECTIVE: Vickie will reduce non-compliance from 18.6 to 12.0 per
month.
STATUS: Vickie came from Heather and they reported on episodes of
non-compliance. March 1993 was at 4; April 1993 was at 8; May 1993
was at 41; June was at 10. When she moved to Raintree family 5 in
July 1993, non-compliance data was stopped and data was not reported
for July or August. Aggression toward peers became more of a
problem since her move.
Plan of Continuance
A. Met
B. Not Met
X
1. Continued
X
2. Deleted
OBJECTIVE: Vickie will shower independently completing the IAS with
a score of 1.0 for 2 consecutive months.
STATUS: Last six months of data indicates:
four months
progressed, one month regressed, one month maintained. She performs
the task with average of 1.3 prompts, or independent to verbal.
This now be carried as lifestyle to maintain her skill level.
Plan of Continuance
A. Met XX
B. Not Met
1. Continued
2. Deleted
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2

OBJECTIVE: Vickie will independently monitor her own appearance
several times each day by looking in the mirror and making the
appropriate changes. She will complete the IAS with a score of 1.0
for 2 consecutive months.
STATUS: This IAS was carried for past 2 years. Last six months of
data indicates: five months progressed, one month regressed. She
performs the IAS at average prompt of 1.8, or independent to
verbal. This will now be carried as lifestyle to maintain her skill.
Plan of Continuance
A. Met
XX
B. Not Met
1. Continued
2. Deleted

i

OBJECTIVE: Vickie will use a cashier to make a purchase
independently, completing the IAS with a score of 1.0 for 2
consecutive months.
STATUS: This IAS was carried for past two years. Last six months
of data indicates: four months progressed, one month regressed, no
data one month. She performs the task at average prompt of 1.3, or
independent to verbal. This skill will be integrated into other
purchasing goals.
Plan of Continuance
A. Met XX
B. Not Met
1. Continued
2. Deleted

!±

OBJECTIVE: Vickie will independently package items in the
workshop. She will complete the IAS with a score of 1.0 for 2
consecutive months.
STATUS: This IAS was carried for past two years. Last six months
of data indicates: two months progressed, one month regressed, one
month maintained, two months no data since coming to Raintree. She
performs the task at average prompt of 1.7, independent to verbal.
Plan of Continuance
A. Met
XX
B. Not Met
1. Continued
2. Deleted
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ANNUAL PROGRAM PLAN
JUSTIFICATION AND PRIORITIZATION OF GOALS AND OBJECTIVES:
The Treatment Team and mother and sister met and discussed Vickie's strengths
and needs. It was determined that specific needs will be developed into
formal programs with a program manager assigned and monthly data being taken.
The needs not prioritized for training goals will be implemented as part of
her daily, weekly and monthly schedules as lifestyle objectives. Other needs
will be met as Service objectives or Prescriptive Therapies. The needs and
goals were prioritized according to the ^following: a) significance of the
need as it affects community placement, and social interaction with positive
role models (using money for purchases, appropriate public behavior, using
community facilities); b) frequency and functional significance of the skill
during Vickie's day (independent living skills - cooking, housekeeping,
laundry, job skills); c) the magnitude of the problem (compliance); d) the
preferences of Vickie (She likes: root beer, hamburgers, music, rocking in
her chair, car rides with her mother. She indicated a desire to vacuum.); e)
the preferences of her mother (She prefer that Vickie remain at USDC. She
wants to establish guardianship jointly with Vickie's sister and asked how to
go about it. She was concerned with Vickie's irritable behavior on her last
visit, just after the move from Heather. The team discussed the implications
of the move and how the adjustment was made over time by Vickie and the other
ladies in her apartment. Mother requested to be kept informed regarding all
aspects of Vickie's life, both good and bad. She requested that Vickie get
plenty of water to drink and that other clients not use her chair.).
The Treatment Team will notify Vickie's mother on injuries on severity ratings
of 3 or greater but not on 1 and 2.
Vickie needs to learn to manage her own money. They treatment team will
assist her in purchasing items she needs and in learning to use money
functionally. The treatment team and her mother will see that her needs are
taken care of as to clothing, personal items, etc.
At the IHP meeting the following assignments were made:
Psychologist will write a behavior management program for non-compliance
and will track aggression to see if it is a problem that needs to be
addressed later.
Speech Therapist will do an assessment and write IAS for canteen/fast food.
Recreation Therapist will do an assessment and write IAS for playing table
games.
Program Lead will do assessments and write IAS's for: Setting table,
rinsing dishes, and vacuuming.
QMRP will do assessment and write IAS for silk screening.
Program Lead and Psychologist will set up TIMS program for nickels for her
to earn soda pop.

An implementation meeting was h e l d on September 2 8 , 1993 in Apartment 5 and
the o b j e c t i v e s were implemented i n t o her program.
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TRAINING/PROMPT PROCEDURE - Staff will use graduated guidance (from least to
most intrusive) to prompt Vickie on each step of task. Manipulation or
co-active assistance should NOT be used w'ith her. She needs to be allowed
extra time to respond to commands without being hurried or forced to comply.
Staff need to make the task Vickie's idea and if there is a conflict, leave
the task and return to it later. Vickie has a short attention span and will
not engage in any task over long periods of time without a break.

TRAINING OBJECTIVES
Training Objectives will be formal total, task training under IAS format in
which data is collected and progress notes written to QMRP.
LONG RANGE OBJECTIVE #1
(DOMESTIC DOMAIN)
Before meals, Vickie will be able to properly set her own place setting by
performing the steps of the task at the prescribed criterion level for 3
consecutive months.
Person Responsible:

Program Lead

Expected Completion Date:

10/01/94

LONG RANGE OBJECTIVE #2
(DOMESTIC DOMAIN)
After meals, Vickie will be able to take her dishes to the sink and rinse them
to send to the kitchen by performing the steps of the task at the prescribed
criterion level for 3 consecutive months.
Person Responsible:

Program Lead

Expected Completion Date:

10/01/94-

LONG RANGE OBJECTIVE #3
(COMMUNITY DOMAIN)
At the campus canteen or fast food establishments, Vickie will be able to
order and pay for her purchases by performing the steps of the task at the
prescribed criterion level for 3 consecutive months.
Person Responsible:

Speech

Expected Completion Date:

10/01/94

LONG RANGE OBJECTIVE #4
(LEISURE DOMAIN)
With her peers or alone, Vickie will be able to play table games by performing
the steps of the task at the prescribed criterion level for 3 consecutive
months.
Person Responsible:

Recreation

Expected Completion Date:

10/01/94

LONG RANGE OBJECTIVE #5
(DAY OCCUPATION/DOMESTIC DOMAIN)
In her living area or while on a janitorial work crew, Vickie will be able to
vacuum a floor by performing the steps of the task at the prescribed criterion
level for 3 consecutive months.
Person Responsible:

Program Lead

Expected Completion Date:

10/01/94

LONG RANGE OBJECTIVE #6
(DAY OCCUPATION/LEISURE DOMAIN)
For leisure and to earn money on contract work, Vickie will be able to do silk
screening on various items by performing the steps of the task at t-he
prescribed criterion level for 3 consecutive months.
Person Responsible:

QMRP

Expected Completion Date:

10/01/94
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PRESCRIPTIVE THERAPT
Prescriptive Therapies are provided by Professionals to Vickie. They are
different than formal IAS training objectives and reported on as indicated
individually.
1-P. Vickie will exhibit non-compliance in 03% or less of recorded intervals
for the average per month for year.
Person Responsible:

Psychology

Expected Completion Date:

10/01/94

SERVICE OBJECTIVES
Service Objectives are those things which staff will perform as a service to
Vickie during the coming year. They will be monitored and reported on as
indicated individually.
1-S. SEIZURE DISORDER: Vickie had 1 seizure in 1989 (Aug.). She had no
seizures in 1990, 1991. She had 2 sz. in 1992. This past year she was
tapered off Tranxene and did well on monotherapy of Tegretol. In reviewing
records it is noted that Vickie has had a recent increase in seizure
activity. She will be referred to seizure clinic. Nursing will chart in
Nursing Notes as to: clinic visits, seizure condition, medication dose and
changes, etc.
2-S. SCHIZOPHRENIA: Vickie's behavior problems involve aggression (hitting
and biting peers), screaming and running, and self stimulation (hugging and
talking to self). She has been doing very well on Trilafon. Vickie was
tapered off Trilafon on more than one occasion as a trial off psychotropics.
She was on drug holiday from 7-17-89 to 3-15-90. Gradually, off medication
she decompensated becoming very aggressive with increased moodiness. She was
placed back on low dose of Trilafon and has improved. She exhibits no
medication side effects. She is followed routinely in psych, clinic. Nursing
will chart in Nursing Notes as to: clinic visits, side effects, medication
dose and changes, etc.
3-S. GYN SERVICES: Vickie continues on Ovral for menses regulation. She is
ammenorrheac. She is on 3 month with-holding schedule. When seen in GYN
clinic 6-11-90 the Dr. noted breast ridges as described previously were
stable. No specific lumps. No mammogram indicated. Ammenorrhea likely
secondary to OCP and elevated prolactin likely due to Perfenazine. This is
noted at GYN chart check of 7-17-91. A repeat PRL was obtained 2-5-93. PRL
was 39.7. She is due for routine f/u this year. Vickie did have a baseline
Mammogram done in Feb. 1992. See report. Nursing will chart in Nursing Notes
as to: clinic visits, menses regulularity, medication dose and changes, etc.
A-S. DRY SKIN: Vickie has dry skin on her face, but has had no skin
breakdown. Her dry skin will be controlled with use of cream which she will
learn to apply herself. Nursing will chart in Nursing Notes as to: clinic
visits, skin condition, and use of creams, etc.
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LIFESTYLE AND PARTICIPATION ACTIVITIES
Lifestyle Activities are those participation and/or integrated goals which
Vickie engages in during the course of the scheduled day/week/month which
enriches her overall quality of life. They give her access to a variety of
age-appropriate community and campus environments. They provide her with
positive role models. They give her the opportunity to maintain or improve on
various skill levels. No formal data is recorded or reported on.
DOMESTIC DOMAIN
1-L. PERSONAL HYGIENE: Through daily practice, Vickie will maintain her
personal hygiene skills, i.e. showering, blow dry and styling her hair,
monitoring appearance, etc. She will also learn to apply her own treatments,
lotions, and creams.
2-L. HOUSEKEEPING/LAUNDRY: Vickie will learn various housekeeping activities
to assist in her living area and also to use on a janitorial work crew, i.e.
store personal care/hobby/clothing items, straighten a room, wipe
counters/tables, clean sinks/toilets, change bed linens, sweep, raop. She will
also learn to do laundry tasks, ie. sort/wash/dry/fold/store clothes.
3-L. MONEY/PURSE: When going out of the building, Vickie will learn to carry
a purse with her USDC ID card, money and other valuables. She will learn how
to secure these things when she returns to her living area.
4-L. FOOD PREPARATION: Vickie will learn to prepare simple foods by
following picture recipes and using small appliances, i.e. biscuits, juice,
eggs, toast, waffles, salad, soup, hot dog, sandwich, milk shake, spaghetti,
popcorn.
5-L. TELEPHONE/FAMILY CONTACT: Vickie will learn to talk to her family and
friends on the telephone and will eventually learn how to dial their number.
Their visits, cards and letters will also be encouraged. Vickie will mail
cards to them that she makes in silk screening.
6-L. SELF MEDICATION: Vickie will be supervised by nurses when she takes her
medications, but she will be allowed as much as independence as possible.
COMMUNITY DOMAIN
7-L. TRANSPORTATION/SAFETY: Vickie will learn to ride the UTA bus with
minimal supervision. She will also practice traffic safe while on community
outings, i.e. use crosswalks, traffic signs, survival signs, etc.
8-L. PURCHASING/RESTAURANTS/SERVICES: Vickie will learn to order and use
money to purchase personal/clothing/grocery items. She will learn to access
various eating establishments and other public services with minimal
supervision, i.e. fast food, convenience stores, Dr., dentist, beauty shop,
bank, laundromat, post office, etc.
SOCIAL/LEISURE/RECREATION DOMAIN
9-L. FITNESS: Vickie will participate with her peers in daily exercise, i.e.
swimming, walking, exercise bike, aerobics, sittercise, mini tramp, Rec.
center, etc.
10-L. LEISURE/RECREATION ACTIVITES: Vickie will have access to public
recreational facilities, i.e. bowling, movies, Rec. center, library, etc. She
will learn various leisure skills as well as appropriate social and public
behavior.
_ ^ _. _ _
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IHP TEAM SIGNATURES OF APPROVAL
TEAM MEMBER:
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PERSONS NOT IN ATTENDANCE WHO SUBMITTED EVALUATIONS
Position:
Name:
DENTAL
MEDICAL
DIETARY
AUDIOLOGY

Blake Evans, DDS
David Green, MD
Julianne K. Farnbach, RD CD
Wm. R. Kaletta, MCD

Vickie attended the meeting until she indicated a desire to leave.
Mrs. Collins was invited by the Social Worker via letter two weeks prior to
the IHP meeting. She indicated that she would like the meeting changed to
Friday, September 17, and would be in attendance and did attend. She will be
sent a completed copy of the IHP document.
The meeting was changed from the 16th to the 17th to accomodate Mrs. Collins.
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TESTIMONY OF BECKY JO KENT
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1 II

BECKY KENT,

2

having first been duly and legally sworn was

3 II examined and testified on her oath as follows:
DIRECT EXAMINATION
5 II BY MR. KING;
6

Q

Will you please state your name for the record?

7

A

Becky Kent.

8

Q

And can you tell us where you work?

9

A

Right now I'm in between jobs.

10

Q

Okay, and where did you work in 19 94?

11

A

USDC.

12

Q

Okay, and when were you hired at the Developmental

13

Center?

14

A

'92, I believe, it may have been '93.

15

Q

Okay, and what position were you hired in?

16

A

Developmentalist.

17

Q

Did you ever hold any other positions while you

18

were at the Center?

19

A

No.

20

Q

And how long did you work at the Center after you

21

were hired in 1992 or '93?

22

A

About four years, four and a half years.

23

Q

Can you describe for us your responsibilities as a

24
25

developmentalist?
A

My responsibilities were to help the clients in

ooooa
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1

THE COURT:

Okay, but until you two work out your

2

differences I'll receive what's properly, the foundation

3

that's been laid for it, and that's page 335.

4
5
6
7

MR. KING:
Q

BY MR. KING:

And have you also read page 336,

it's the back side of-A

8
9

Okay.

Yes, I have.
MR. KING:

May I approach the witness, Your Honor?

That's the one I'm talking about.

10

THE WITNESS:

11

MR. KING:

The back of the page.

I see it's not identified as 336.

12 Let's, for purposes of our foundation, let's identify that
13

as 335A.

14

THE WITNESS:

Okay.

BY MR. KING:

Have you read the information on

15

Q

16

3 3 5A?

17

A

Which is the back side of 335, yes, I have.

18

Q

And were you provided that information as part of

19 your training materials by USDC prior to the accident?
20

A

Yes, I was.

21

Q

Okay.

22
23
24

MR. KING:

I'm going to move to admit that as 33 5

and 335A.
THE COURT:

Well, that document's been stipulated

25 II to, it's received by stipulation, but it's one page only of

0000C2
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1

a multiple page exhibit.

2

MR. KING:

3
4

Q

THE COURT:

6

MR. KING:

10

Q

You mean that page?
That's right, the pages that I just

BY MR. KING:

You all see that, jury members?

Ms. Kent, I'd like to ask you to

read the first two sentences of the first paragraph of page
335.

11
12

Well, I would like to ask you

cited you to, 33 5 and 33 5A.

8
9

BY MR. KING:

questions about your understanding of that document.

5

7

Right, okay.

THE COURT:

Well, Counsel, a document that's been

received speaks for itself.

13

MR. KING:

14

Your Honor--

THE COURT:

That's the point of receiving written

15

documents, it saves a lot of time and (inaudible) contained

16

in them.

17

MR. KING:

Your Honor, my concern is that the jury

18

understands what Ms. Kent understood by way of training at

19

the time of the accident.

20
21
22

THE COURT:

Well, you can certainly ask this

witness what her training was and what she understood her
training was, but that's different than reading from an

23 II exhibit that's been received.
24
25

MR. KING:
Q

Very well.

BY MR. KING:

Ms. Kent, is it your understanding

f
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1

that seizures come in a variety of types?

2

A

Yes.

3

Q

Is it your understanding that some types of

4

seizures are easy to identify?

5

A

Or it may differ with the person.

6

Q

Right.

7

A

Some people are easier to read into seizures than

8
9

others.
Q

Is it your understanding that at the USDC, some of

10

your clients at the time of the accident suffered from what

11

are called absence seizures or petty mal seizures?

12

A

Yes.

13

Q

Can you describe for us what a petty mal seizure

14

is briefly?

15

THE COURT:

Counsel, does this have anything to do

16

with the issues in this case?

17

MR. KING:

18

THE COURT:

Yes, it does, Your Honor.
I mean, we're talking about

19

g e n e r a l i t i e s , w e ' r e talking about s u p p o s i t i o n s , I s u p p o s e

20

that at some p o i n t you're g o i n g to focus o n the i s s u e s

21

this specific case involving Vickie?

22

MR. KING:

23

THE COURT:

24

in

Yes, Your Honor.
Okay, then why don't we get to that so

that we're not having a general course here on seizures.

oooo:
25

Q

BY MR. KING:

Then let me rephrase the question.
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1 || Is it your understanding that absence seizures or petty mal
2 || seizures occur in some of your clients at the facility, at
3 || the Center, at the time of the accident?
4 II

A

Yes.

5 I

Q

And is it your understanding that a petty mal

6 || seizure can be demonstrated by a brief blank stare or
7 || lasting only a few seconds sometimes?
8 II

A

It can.

9

Q

Is it also your understanding that a client who

10

suffers from petty mal seizures can have hundreds--

11
12

15

Objection, Your Honor, leading

THE COURT:

These are leading questions,

question.

13
14

MR. COMBE:

sustained.
Q

This is your witness, Counsel.
BY MR. KING:

Let me ask you then, Ms. Kent, how

16

many types, how many, do you know how many seizures, how

17

many petty mal seizures a client at USDC could have suffered

18

in any one day?

19

A

Any client?

20

Q

Any of the clients under your care or any client,

21
22
23
24
25

yeah, any of the clients under your care.
MR. COMBE:

Objection to relevancy, Your Honor.

I

don't see the relevance.
THE COURT:

I don't see the relevance to t h a l ^ ^ ^ o

Counsel, objection sustained.
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Q

1

BY MR. KING:

Well, let me ask another question

2

then.

3

more easy to identify or more difficult to identify than

4

other types of seizures?

5
6

Would you, are absence seizures or petty mal seizures

A

Again it would depend on the person, but in my

opinion I would say they would be more hard to identify.

7

Q

Why is that?

8

A

Because they're so brief and so tiny.

9

Q

Uh-huh.

10

A

With little warning.

11

Q

What is your understanding of an atonic seizure?

12

A

Atonic, grand mal, big, shaking, it depends on the

13
14
15

person, it could be real bad.
Q

the type where a client--

16
17

20
21

MR. COMBE:

Objection, Your Honor, leading

THE COURT:

Sustained.

question.

18
19

Is it your understanding that an atonic seizure is

Q

BY MR. KING:

Do you have an understanding of the

differences between grand mal seizures and atonic seizures?
A

I don't know the different ranges of them, I know

22

the different kinds.

23

know there's six, seven different kinds.

24

don't know what the word is, definite, clear in my answers. J

25

Q

I know the kinds my clients had.

I

I can't be real, I

Did any of your clients suffer from seizures which

220
1

made them d r o p to the ground suddenly?

2
3
4

A

Yes.

Q

Okay, and is it your understanding that those are

either grand

5
6

MR-

9
10
11
12
13
14
15
16
17
18
19

i

Qr

atonic seizures?

COMBE:

Objection again, Your Honor, leading

question.

7
8

ma

THE COURT:
Q

Sustained.

BY MR. KING:

Do you know what the name of the

seizure is where you drop to the ground suddenly?
A

Sudden attack, sudden drop.

Q

Okay.

Did, you mentioned that it's sometimes

difficult to detect these absence seizures or petty mal
seizures because they're so brief, isn't that right?
A

That' s correct.

Q

Is

it possible that a client could have an absence

seizure while i n

yoUr

care and you wouldn't know about it?

A

It's possible.

Q

Would you say that, let me ask you, have you ever

seen, when Vickie Collins was under your care at the time of

2 0 II the accident

or prior

to the

time of the

accident/

had

yQu

21

ever seen her have a seizure where she dropped and fell to

22

the ground?

23

A

24

25

Yeah.
MR

-

C

°MBE:

leading questions.

Objection, Your Honor, these are all
001)1)- /
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1

THE COURT:

Well, I think to that extent on this

2

question I think it's preliminary.

3

reasonable question.

4
5

Q

BY MR. KING:

I think that that's a

We're focusing on Vickie now.
I'm sorry, could you repeat that

answer?

6

A

Yes.

7

Q

And did you receive training in how to react to a

8

client's needs when they were having a seizure?

9

A

Yes.

10

Q

Can you describe briefly what you understood you

11
12

should do when a client of yours was having a seizure?
A

First, check the client, check the surrounding

13

area for immediate danger, maybe move things so that they

14

didn't hurt themselves further, don't move the resident it

15

could further injure them while the seizure's going on, stay

16

with them, and kind of ride it out with them and keep

17

talking to them until they respond.

18

Q

Okay.

19

A

And get medical attention.

20

Q

After a client has a seizure, were you trained to

21

tell anyone else about their seizure?

22

A

Yes.

23

Q

And who would you tell?

24

A

I would record it in my data books and I would

25

also inform the nurse and probably the other people working
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1

in m y family so that they could be aware that, y o u know,

2

had a seizure today, she may be drowsy.

3
4

Q

Okay, and those are only, of course, for

seizures that y o u witnessed,

5

A

Correct.

6

Q

Okay.

7

Correct.

9

Q

Okay.

activity?

look

at Plaintiff's Exhibit 2 on page 9 7 .
MR. KING:

12

THE C O U R T :

M a y I approach the witness?
Y e s , you may.

This is a document

that, likewise, has not been received, am I correct on that?

14
15

then,

I'm going to direct you, M s . K e n t , to

11

13

correct?

to make a record of the client's seizure
A

10

the

You had an obligation, I understand

8

MR. KING:

It's been identified and m a r k e d but

THE C O U R T :

Okay.

17

Q

BY MR. KING:

18

A

Okay, I see 94, 95, 96, and then 99, two p a g e s

20
21
22
23

has

n o t , I don't b e l i e v e it's been received, n o .

16

19

she

If you would turn to page 9 7 .

missing.
THE C O U R T :

Oddly enough those are the p a g e s

they

want to review.
MR. KING:

Trying to simplify it, we're m a k i n g it

a little more confusing, I apologize.

24

THE C O U R T :

25

MR. KING:

Now what's this document

marked?

Your Honor, that's marked as
o r
QOOCK:
u
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1

Plaintiff's Exhibit 2, but perhaps we need to, may I

2

approach the witness?

3

THE COURT:

4

MR. KING:

Yes.
I'm going to take this back and we're

5

going to identify it.

6

Plaintiff's Exhibit 25.

7

Q

We're going to mark this as

BY MR. KING:

Ms. Kent, I'm going to represent to

8

you that this is a record of the recorded seizures of Vickie

9

Collins for the year of 1993.

Let me ask you a couple of

10

questions about the document.

Do you recognize the

11

document?

12
13
14
15

A

This is Sherry's document.

This isn't the

document that I would record.
Q

Let me ask you again, did you see the document

prior to the time of the accident?

16

A

This document?

17

Q

Yes.

18

A

I haven't seen this paper.

19

Q

Prior to the accident?

20

A

I've seen another one, not this.

21

Q

What's the other paper that you saw?

22

A

My treatment book, I record the seizures for the

23

people I look after in a treatment book, where Sherry would

24

p r o b a b l y take out the data from that and put it, I guess

25

t h i s , or R o m a .

on

ooooi u
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1

Q

Okay, fair enough.

2

MR. KING:

3

THE COURT:

4

Q

May I approach?
Yes.

BY MR. KING:

Let me ask you the more generally,

5

do you know how many seizures that Vickie Collins, and I'm

6

talking about recorded seizures, how many recorded seizures

7

Vickie Collins had in 1993?

8
9

A

I would not be able to recall now.

I do, however,

know of one right around the time we got her a helmet.

10

Q

Okay.

Why don't you tell us about that?

11

A

It was probably a month or so before her accident

12

and we were coming back into our area and we had just

13

stepped into the fire door, and Sherry had a big filing

14

cabinet right here that sit about this high, and she had a

15

seizure that just happened that fast, and she hit the side

16

of the cabinet with her head.

17
18

Q

And your recollection is that that accident

happened when?

19

A

A month, I believe.

20

Q

About a month?

21

A

About a month before.

22

Q

Let me have you turn to the 25, Plaintiff's

23

Exhibit 25 at page 105, and I'm going to ask you to read

24

that page.

25

of your Plaintiff's Exhibit 2.

The new package which is 25, it will be in 105
10000
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1

A

Okay.

2

Q

Have you, do you recognize that document?

3

A

It looks like a print out of an ITS form.

4

Q

And what is an ITS form?

5

A

Let's see, I know the definition.

6

Incident

Tracking Report.

7

Q

Sorry?

8

A

Incident Tracking Report, that's what it stands

Q

And when do you fill out an Incident Tracking

9

for.

10
11

Report?

12

A

Every time there's an injury, you may do it if

13

there's property destruction, if you needed to use a

14

restraint, if a client was to AWOL, you'd fill that out.

15

Q

So when you say AWOL?

16

A

Leave off the hill.

17

Q

Okay, so when a client, and it's your

18

understanding that if a client has a seizure and injures

19

themself you have to fill out one of these incident reports,

20

tracking reports?

21

A

That's correct.

22

Q

Okay, and is this particular tracking report one

23

that you filled out for the accident you just described

24

where Vickie hit her head?

25 I

A

I don't remember if I was the one that a c t u a ^ ^ ^ n <T
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Q

Do you recognize this document?

2

A

Again, it's a print out of another incident

3

report.

4

Q

Let me ask you, you've had a chance to review the

5

document, Ms. Kent, and in your opinion does that accurately

6

represent your understanding of what happened to Vickie in

7

the accident that she suffered approximately three months

8

prior to her fall from the swing?

9

A

Could you repeat that, this?

10

Q

Yeah.

11

A

Right.

12

Q

Does the information on that document accurately

You've had a chance to read that document?

13

reflect your understanding of the accident that Vickie

14

suffered prior to the accident where she fell off the swing?

15

A

I thought it was a little later than December but

16

everything else, fell and injured head and neck, it seems to

17

be, I don't know what time 15:40 is.

18
19

Q

that it necessarily matters.

20
21
22

Let's see, if that's military time, I don't think

A

Well, I can kind of remember what time of day that

Q

Well, let's focus then on the date first.

was.
You

23

said your understanding of this particular accident where

24

she fell and hit her head prior to the swing accident r i S n n H'

25

think you said it was a month before?
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1

A

Uh-huh.

2

Q

And after reviewing the document are you certain

3

that it was a month before or was it--

4

A

I'm not certain, it says 12/9/93.

5

Q

Does that sound about right?

6

A

I can't say it does.

It's been a long time, but

7

it must be, this is the one where she fell and injured her

8

head and neck.

9
10

Q

Okay, and when she fell and injured her head and

neck did you report that incident to anyone?

11

A

There was several of us, we're talking about this

12

one, right?

13

Q

Yeah.

14

A

There was several of us there at the time, and I

15

believe a couple of us attended to Vickie, one went and got

16

a nurse, yeah, we reported it.

17
18
19
20

21
22

Q

Okay.

Do you know, do you remember who was there

at the time?
A

D i a n e S t e v e n s o n , she was a c o - w o r k e r , a n d

Sherry

was there, Sherry Robb.

Q

Sherry Robb, and again, that's your supervisor at

the time?

23

A

My program lead.

24

Q

Right.

25

A

I t looks l i k e Sherry f i l l e d

i t out.

JUUU^i
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1 II
2
3
4
5
6
7

Q

D o y o u k n o w if Roma Henry w a s present at that

accident?
A

She wasn't in the area at that time, b u t I b e l i e v e

Sherry went to get h e r .
Q

Okay, so it's your understanding after S h e r r y w a s

informed she went a n d told Roma about this accident?
A

Not specifically about this, just the type of

8

thing that happened, she wanted to talk to her about i t ,

9

about things that w e could do to maybe prevent t h i s .

10

Q

Let m e ask y o u then, is it fair to say that i n

11

December of 1993, w h i c h is about, and the date of this

12

incident, I think that y o u mentioned w a s 12/9/93, w h i c h w a s

13

about three months p r i o r to the accident, is it fair to s a y

14

that the Developmental Center knew that Vickie h a d o n at

15

least one occasion--

16

MR. COMBE:

17

foundation and it's a leading question also.

18
19

Objection, Your Honor, there's n o

T H E COURT:
Q

It is leading, sustained.

B Y MR. KING:

Y o u just testified that n o t o n l y y o u

20

but other people, other co-workers at the Center s a w this

21

accident--

22

THE COURT:

23

MR. KING:

24

THE COURT:

25

MR. KING:

Is this a question or a recap?
It will be a question.
W e l l , get to the question.

oooor.u
Okay.
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1
2

Q

BY MR. KING:

Do you know if Vickie Collins was

required to wear a helmet after this accident?

3

A

She was.

4

Q

Was the reason for her wearing a helmet, was one

5

of the reasons for her wearing a helmet this accident?

6
7

Objection, Your Honor, leading

THE COURT:

Well, actually, if the young lady

question.

8
9

MR. COMBE:

knows I'll let her answer that question.

10

THE WITNESS:

It definitely lead up to it.

The

11

way that she fell into that was so hard and we thought, you

12

know, if this was to happen, if she wore a helmet this may

13

not be so bad next time.

14

MR. KING:

15

THE WITNESS:

So we polled for it as a pod.

BY MR. KING:

You, I'm sorry, will you repeat that

16
17
18
19
20
21

Q

Okay.

last part, you polled for it?
A

We polled for getting her a helmet as, I said pod,

but I should say as an apartment.
Q

Okay, and when you say your apartment, does that

include Sherry?

22

A

That includes Sherry.

23

Q

Okay.

I've ask you a little bit about this helmet

24

and I've talked to you a little bit about your training, let 1.

25

me ask you how is it that you learn about this disabilities

oooo.^
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accident?
2 II

A

Yes.

3 II

Q

Okay.

Having read this document, I would like you

4 || to tell me, I'm going to put this up on the projector so
5 || that the jury can see what we're talking about.
6

Okay, and

can you read that last paragraph for us, please?

7

THE COURT:

Tell us what it says while we read

8

along with it.

Counsel, that's just the whole point, it's

9

been received and it speaks for itself.

If you have

10

questions about it that's fine, but let's not have her read

11

it today.

12
13
14

MR. KING:

I'd like to give the jury a moment to

read it.
Q

BY MR. KING:

After reading this document would

15

you agree that Vickie was able to express her preference to

16

certain activities?

17

A

Yes.

18

Q

Would you also say that Vickie needed to learn to

19

make decisions that affected her health and safety?

20

A

Yes.

21

Q

Would you also agree that according to the

22
23

treatment team-MR. COMBE:

Objection, Your Honor, there's no

24

foundation of a treatment team, it's a leading question.

I

25

think if he asks her what she understands about what $henn'^
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1 II just read that should be sufficient.
2

THE COURT:

3

Q

4

Well, it is leading, sustained.

BY MR. KING:

Did you understand whether Vickie

needed a legal guardian to help her make decisions about her

5 I health and safety at the time of the accident?
A

Did I understand that she did need one?

Q

Yes.

A

Yes.

Q

Yes?

10 II

A

Yes.

11

Q

Okay.

12
13

THE COURT:
expect?

14

MR. KING:

15

THE COURT:

16

jury?

19

Approximately 3 0 to 4 0 minutes.
How are you holding up, members of the

All right, go ahead for awhile longer.

17
18

Counsel, how much longer do you

MR. KING:
Q

Thanks.

BY MR. KING:

Let me ask you, do you know what a

Recreation or a Leisure Profile is?

20

A

Do you mean like the domain, the rec. leisure?

21

Q

Do you know what a Leisure Profile is?

22

A

No, I don't know that terminology.

23

Q

Do you have, do you understand if there's any

24

documentation, whether there's any documentation that

25

discusses whether a client has certain likes or disli
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1

everybody helps make us that list, at least from a lot of

2

different areas.

3
4
5

Q

BY MR. KING:

Okay, but you're not sure whether

you saw Vickie's activity list prior to the accident?
A

I've seen Vickie's likes and dislikes but I

6

probably haven't seen the actual Activity Log because that's

7

above me, that's something I wouldn't have to deal with as a

8

developmentalist.

9
10

Q

Is that something, do you know if that's something

a program lead would know about?

11

A

Most definitely she'd take it into meetings.

12

Q

Okay.

Let me ask you, at the time of the accident

13

do you know whether it was up to the Developmental Center to

14

structure Vickie's recreational activities?

15

A

Ifm not sure I understand.

16

Q

Let me put it another way.

Who decided, at the

17

time of Vickie's accident, who decided what activities she

18

could do?

19

A

Vickie decided.

20

Q

Did the Developmental Center have any input

21
22
23
24
25

whatsoever into the activities she-A

Maybe with choices, giving her different choices

of activities to choose from.
Q

Okay.

So they provided a range of activities and

the client, Vickie, in this case, would select from
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1

alternatives that the staff provided?

2

A

Correct.

3

Q

Okay.

Do you know if the Center was responsible

4

for providing a range of activities that were safe for their

5

clients at the time of the accident?

6

MR. COMBE:

Objection, Your Honor, that's a

7

leading question and I don't know if there's any foundation

8

to that.

9

THE COURT:

Well, I would expect that the Center

10

wouldn't design unsafe activities, would they, so that's

11

sort of a rhetorical question, isn't it, besides being*

12

leading?

13
14
15

MR. KING:
Q

It's leading.

BY MR. KING:

Your understanding is that they

provided safe alternatives, leisure alternatives?

16

A

Yes.

17

Q

Okay.

Do you know if the Center took into account

18

a client's individual needs or disabilities in providing a

19

choice of activities?

20

A

Yes, they did.

21

Q

Okay.

Do you know whether, you just mentioned

22

that, well, let me ask you this:

23

has a swimming policy for its seizure patients?

24

A

Do you know if the Center

It does.

000CK
25

Q

Do you know if it did at the time of the accident?
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1 I]

A

I'm sure it did.

2 II

Q

Did you ever read the swimming policy before the

3 II accident?
4 II

A

I read it, I couldn't quote it for you.

5 ||

Q

Can you tell us what your understanding about

6 || policy was prior to the accident?
7 ||

A

Well, I know that there are still some seizure

8 II clients that are still allowed to swim, so it must be a
9
10
11

variation depending on the client and depending on the
degree of seizures and how severe they are.
Q

Do you know whether Vickie was restricted from

12

swimming at the time of the accident because of her

13

seizures?

14
15
16

A

I don't know, I never had taken her swimming

though.
Q

Would it surprise you if she were restricted from

17

swimming because of her seizures at the time of the

18

accident?

19
20

MR. COMBE:
speculation.

21
22

Objection, Your Honor, asking for

THE COURT:
Q

BY MR. KING:

Sustained.
Would you, so you don't know whether

23

the Center prohibited Vickie was swimming at the time of the

24

accident?

25

A

NO.

00001
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1

Q

Okay.

Do you know of any other activities that

2

the Center limited for its clients who were seizure patients

3

at the time of the accident?

4
5

A

Again, it would vary, you could say almost

anything, you know.

6

It would depend on the seizures.

THE COURT:

Counsel, I'm going to intervene here.

7

The notion of dealing with generalities is not only unduly

8

time consuming, it's of no help.

9

that henceforth if you're continuing to examine this witness

So I'm going to direct

10

you deal with the specific incident in question, this

11

specific client in question.

12

helpful to get to the issues involved in this specific case,

13

and it's quite apparent that the witness's understanding has

14

to do with what she actually did in relationship to her

15

experience with Vickie so let's focus on Vickie.

16

Q

BY MR. KING:

Generalities are just not-

Do you know if the staff modified or

17

restricted any of Vickie's activities because of her seizure

18

activity prior to the accident?

19

A

Not that I know of.

20

Q

I want to ask you then specifically if you're

21

familiar with, I'm going to talk about the Client's Safety

22

Policy and common sense.

23

MR. COMBE:

24

MR. KING:

Counsel, (inaudible).
You referenced it in your answers to

n nno 1

25

interrogatories on page 9.

I'm going to ask about t h ^ J U U V 1
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1

Client's Safety Policy, which is at Plaintiff's Exhibit 3,

2

page 3 01.

3
4

Q

BY MR. KING:

Ms. Kent, if you would kindly look

at Plaintiff's Exhibit 3, page 301.

5

A

Do you want me to continue?

6

Q

I just want to ask you if you recognize that

7

document?

8

A

Yes, I do.

9

Q

Do you remember if you had read that document

10
11

prior to Vickie's accident in 1994?
A

I would have had to.

This came out of a Policy

12

and Procedure book and I had to, well, that's was an in-

13

service, I would have had to pass that off.

14

Q

I'm going to ask you some questions about your

15

understanding of that safety policy at the time of the

16

accident as it applied to Vickie's specific circumstances.

17

The first thing is, I want to direct you to paragraph B,

18

under the sub-heading that says, "Bathing and attending the

19

client's safety," I want you to read the first two

20

sentences, if you would please, to yourself.

21

A

Okay.

22

Q

Were you familiar with that particular information

23

prior to Vickie's accident?

24

A

Yes.

25

Q

Okay, I'm going to ask you some specific

0000
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1

questions.

2

developmentalist's obligation under this policy to leave a

3

client unattended?

4
5
6

First of all, what was your understanding of a

THE COURT:
Counsel.
Q

We're back to generalities again,

Let's limit it to her relationship to Vickie.
BY MR. KING:

Did you understand whether this

7

client's safety policy applied to limiting Vickie's swinging

8

at the time of the accident?

9
10

MR. COMBE:
leading question.

11
12

Objection, Your Honor, that's a

THE COURT:

Well, if she can answer it I think it

might help us.

13

THE WITNESS:

Well, if we're talking about this

14

paragraph, and I think we are, it associates with bathing,

15

changing tables, bath tubs, showers, drowning, lids,

16

falling, so I really wouldn't associate that with the swings

17

or outside.

18

Q

19

BY MR. KING:

Okay.

I'm going to ask you about

some specific language because I need to make s u r e - -

20

THE C O U R T :

Let's not editorialize h e r e , C o u n s e l ,

21

if you have a question, ask the question.

22

up the anticipation.

23
24
25

MR. KING:
Q

Let's not build

Okay.

BY MR. KING:

You understood that this particular

safety policy did not apply to Vickie's swinging at th<Q §$i§)
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1
2

of the accident?
A

That paragraph is what I was talking about.

I

3

don't really see anything, could you ask me your question

4

again, maybe I answered wrong.

5

THE COURT:

6
7

No, you've answered it, don't feel

bad, just tell it like it is.
Q

BY MR. KING:

This specific policy talks about

8

clients who are not capable of independent action.

I want

9

to ask you whether your understanding, at the time of the

10

accident, whether Vickie Collins, in your opinion, was

11

capable of independent action as it's understood in thrs

12

policy.

13
14
15
16
17

A

For most of it she was, a lot of what Vickie

needed was supervision.
Q

Okay.

Can you tell me what your understanding of

independent action was at the time of the accident?
A

Independent to me would mean the individual being

18

able to initiate something on their own and being able to

19

follow through with the task without prompts from me or hand

20

over hand.

21

Q

22
23

So, that would be primarily physical ability to do

a particular activity?
A

Or say something, initiate, say, I would like to

24

go out to the dance, or something like that.

It doesn't

25

necessarily have to be physical but it has to be initia^QQQ
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1
2

by the resident.
Q

Did your understanding of this idea of independent

3

action, did, was Vickie's ability to consider choices part

4

of your understanding of this idea of independent action?

5

A

She had a say in most of the choices.

Of course,

6

there would always be choices that could never be achieved,

7

that's where we came in, you know, redirect, maybe

8

influence.

9

Q

So, okay.

10

THE COURT:

11

MR. KING:

12

Q

As I understand it your testimony is-No, let's not recap it.
Okay.

BY MR. KING:

Let me ask you about the date of the

13

accident.

Do you have a specific recollection of the date

14

of the accident, March 9, 1994?

15

A

Very well.

16

Q

Okay.

17

Do you know if Vickie was wearing a helmet

that day?

18

A

She was.

19

Q

Do you remember what color helmet that was?

20

A

I think it was purple.

21

Q

Purple, okay.

22
23

Did you, do you know why she was

wearing her helmet that day?
A

Because she wasn't sitting down or sleeping.

Once

24

she had been given the helmet she was to wear it when she

25

was up and about.
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Q

Do you know why that was?

2 ||

A

Because previous months she had had a seizure that

3 || had injured her head, I mean, a big goose egg and such, and
4 || we had got her a helmet and that was now the new procedure,
5 II she wore her helmet.
6 II

Q

Okay, whenever she was up?

7 II

A

Up and about, rather than sleeping, bathing,

8

sitting down.

9
10

Q

Do you remember about when this accident

occurred, time of day?

11
12

Okay.

A

It happened right around two or slightly after two

Q

Okay.

p.m.

13

Can you tell me what happened, starting

14

from when you came out of, or starting from when you came

15

out the building?

16

A

Okay.

There was two of us working that particular

17

day and morning staff was still there and my program lead.

18

We had an EEG scheduled for another resident so my co-worker

19

took that resident out of the building where the EEGs are

20

done.

21

work with me with the girls and we walked outside, it was a

22

nice day, we have a big patio, and then it meets the grass

23

and that's where the swing set was.

24

lady's name that was working with me.

25

We went and pulled an hourly to take her place to

Keely was the other

Vickie jetted right over for her swing.

I tpokfxf\ |--
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1

the ball and went over by Vickie.

2

wasn't under my care but was at the same building came

3

around from the opposite direction of the building and was

4

talking and playing ball with me back and forth.

5

the other ladies sitting around, a couple were listening to

6

radios, I don't know all what they were doing, but she was

7

with them.

8
9

Another client that

Keely had

We were out there oh, a few minutes, and Vickie
was swinging and we'd look over there and say, "Slow down,

10

Vic, " she always got going, and she would slow down and then

11

it would start back up.

12

was on the ground.

13

the client I was playing with, and I both looked right over

14

at her because we were standing here and Vickie was swinging

15

this way, and she was laying on the ground, and we

16

immediately ran over to her.

17

Q

Okay.

But within three, four minutes* she

There was a thump and Jessica, who was

I'm going to ask you about a couple of

18

things you said.

The first thing I want to do is have you

19

look at an exhibit that we've got marked as

20

and represent to y o u that this is a photograph of

21

Raintree facility and I'm going to ask you some questions

22

about it.

(Inaudible)

5,

the

First of all, do you recognize this?

23

A

Yes, it's Raintree.

24

Q

Is t h i s the Raintree

25

A

Uh-huh.

building?

QOOOl
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1

Q

Okay, and I'm pointing to the edge of what I'm

2

going to represent to you is a swing set.

3

what this is that I'm pointing to?

4
5

A

Do you recognize

Yeah, can you bring it a little bit closer so I

can see what that fence says?

6

Q

Yes, absolutely.

7

A

Yes.

8

Q

What is that that you're pointing to or that I'm

9

pointing to?

10

A

That was the end of the swing set.

11

Q

Okay, was this, can you tell me which swing set

12

this was?

Was this the one that Vickie fell from?

13

A

Yes.

14

Q

Okay.

I'm going to show you what's been

15

identified as Plaintiff's Exhibit 6.

16

that.

I want you to look at

Can you identify this building in the photograph?

17

A

That's Raintree.

18

Q

Okay, and, again, I'm pointing to a leg of a swing

19

set.

I'm going to ask you do you recognize what set of

20

swings this is?

21

A

That's the same swing set that we just saw.

22

Q

The one that Vickie fell from?

23

A

Yes.

24

Q

Okay, and can you tell me what these are, pointing

25

to the (inaudible) .
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1

A

They're swings also, across the fence.

2

Q

Okay.

We've talked about these closed swings, and

3

I don't care what you call them, but I'm going to be

4

referring to them as closed swings and ask you some

5

questions.

6

your clients use those closed swings prior to the date of

7

the accident?

Tell me something, have you ever seen any of

8

A

No.

9

Q

Do you know what they're for?

10

A

To swing.

11

Q

Do you know why there are two different types of

12

swing sets?

13

A

14
15
16

I don't know.

Oh, those I would assume are for non-ambulatory,

it's right next to a non-ambulatory building.
Q

Okay, by those, you are referring to what we're

calling these closed swings?

17

A

Closed swings.

18

Q

Identified in Plaintiff's Exhibit 6?

19

A

Right.

20

Q

My question to you is, you say your understanding

21
22
23
24
25

is that's for non-ambulatory folks, the closed swings?
A

I don't know that for sure.

It's right next to a

non-ambulatory building so I would assume.
Q

Okay.

So none of your clients have ever been in

those swings, but have you ever seen any other, when y c ^ Q Q Q Do
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1

were working there, did you ever see any other clients climb

2

in our out of those swings or use those swings?

3
4

A

I've seen some of the non-ambulatory in the other

building.

5

Q

Using the swings?

6

A

Yeah.

7

Q

Did you ever consider whether Vickie ought to use

8

those swings?

9

A

I took Vickie over there once.

10

Q

Not on the day of the accident?

11

A

No.

12

Q

And what happened when you took her over to those

13
14

other swings, the closed swings that we've talked about?
A

I took Vickie and one other lady.

We went over

15

there, you can't see it in the picture but there's actually

16

a slide, too, and kind of a jungle gym and we don't have

17

that on our side, so I thought this would be cool, we'll

18

take them over here.

She did not like that swing at all.

19

Q

Did she get in the swing?

20

A

One leg.

21

Q

She had one leg in the swing and wouldn't do it?

22

A

No.

23

Q

Okay.

Did you ever think about whether those

24

closed swings might provide someone like Vickie with a

25

little greater protection from falling?

0000$
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1

A

It might could have but that particular swing I

2

don't think she would have ever liked.

3

than the swing she was used to.

4

Q

Okay.

It's a lot different

My question is, did you ever specifically

5

consider it for Vickie's specific needs, ie, the prevention

6

of her fall?

7

A

I did not.

8

Q

Okay, and on the date of the accident, did you

9

make an offer of Vickie, did you let her choose, did you

10

offer the closed swings as a recreation option to her on the

11

date of the accident?

12

A

No, I didn't.

13

Q

Okay.

14
15

You mentioned that Vickie started swinging

and she got going fast, was she going high?
A

Yes, well, she's got really long legs so when

16

she'd pump to push up it only takes a couple of pumps and

17

she was up there.

18

she'd go, "Okay, okay," and slow down, and it would be fine,

19

then another minute be up again, but she always did that.

And you'd say, "Slow down, Vickie," and

20

Q

She always did it?

21

A

She always did, you always had to watch how high

22
23
24
25

she was going.
Q

Did you ever have concerns for her safety when she

was swinging so high?
A

Yes, that's why we would say slow down a little

oooot
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1
2
3
4
5

bit.
Q

And that was because of the height of the

swinging?
A

The height, I didn't want her to go shooting cue,

you know?

6

Q

It wasn't because of her seizures?

7

A

No.

8

Q

Okay, okay.

9

Had you ever, prior to the date of

the accident, seen her fall out of any swing for any reason?

10

A

No.

11

Q

Had anyone ever told you that they had seen Vickie

12

fall out of any swing for any reason prior to the date of

13

the accident?

14

A

No.

15

Q

And you said you were standing near Vickie at the

16

time of the accident.

17

how far you were standing away from her?

18

A

Can you be more specific, do you know

Well, probably the swing would be where that back

19

wall is and I would be where I am and Jessica would be maybe

20

where they're sitting.

21

Q

For the record, would you say that the distance

22

between you and the wall that you're pointing to, which is a

23

wall that the jury is sitting next to, is that about 15, 20

24

feet, 20 feet maybe?

25

A

I'd

say 10,

15,

yeah.

OOOOT
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2

Q

Okay, 10, 15 feet.

Can you tell us why you let

her get on the swings that day?

3

A

It wasn't whether I let her or not, we just came

4

out, she darted that way.

5

whatever they wanted, it was a rec. down time.

6

to let them have some fun.

7

Q

They could do pretty much
I was there

It was her choice.

And you didn't consider whether, on the date of

8

the accident because of her seizure activity, she was

9

wearing the purple helmet the day of the accident?

10

THE COURT:

11

MR. KING:

12

Q

We covered that?
Okay.

BY MR. KING:

And you were standing 10 or 15 feet

13

away because, why were you standing 10 or 15 feet away from

14

her?

15

A

Why was I?

16

Q

Yeah.

17

A

Because I was playing, that's the long part of the

18

lawn and I was kicking a ball back and forth with, it wasn't

19 I that I was standing by her on purpose but I wanted to be in
20

the area where she was in my eyesight.

21

Q

You had her in your eyesight?

22

A

My peripheral.

23

Q

Okay.

I'm just going to ask you one more

24

question, and that is, did you use common sense in

25

supervising the activities--
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1

MR. COMBE:

Objection, Your Honor.

2

THE COURT:

Well, did she use common sense?

3

don't have a problem with that.

4

question.

5

Q

BY MR. KING:

Go ahead, answer the

Did you use common sense in deciding

6

whether to let Vickie swing that day, the day of the

7

accident?

8

A

I believe so.

9
10

I

MR. KING:

Okay.

I don't have any other

questions.

11

THE COURT:

Now we'll take a recess, members of

12

the jury, we'll take about 10 minutes.

13

admonition I've given you, then we'll come back and let the

14

cross examination commence.

15

(Recess taken)

16

THE COURT:

17

present.

Remember the

Jury, parties, and counsel are

Mr. Combe, you may cross examine the witness.

18

MR. COMBE:

Thank you, Your Honor.

19

UNIDENTIFIED SPEAKER:

Judge, I have a question.

20

I have heard the plaintiffs refer to swimming and swinging.

21

Are they talking about, are they just confused in

22

(inaudible) the term or are they talking about two different

23

things here?

24
25

THE COURT:

I believe they're referring to two

different things, swimming and swinging.

_
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UTAH ADMIN. R. 432-151- (1) THROUGH (6)

R432. Health, Health Systems Improvement, Health Facility Licensure.
R432-151. Mental Disease Facility.
R432-151-1. Legal Authority.
This rule is adopted pursuant to Title 26, Chapter 21.
R432-151-2. Purpose.
The purpose of the rule is to establish program standards for a mental
disease facility(MDF) that is engaged primarily in providing diagnosis, treatment
or care of persons with mental disease, including medical attention, nursing care
and related services.
R432-151-3. General Provisions.
(1) R432-150 also applies to a Mental Disease Facility.
(2) The Department shall consider the following to determine whether a
facility is an MDF:
(a) The facility specializes in providing psychiatric care and treatment,
with emphasis on active treatment programs which focus on mental disease.
(b) Fifty per cent or more of the residents in the facility have a
diagnosis of mental disease (using the ICD-9-CM codes) excluding the following:
(i) 290 through 294.9 and 310 through 310.9 for senility or organic brain
syndrome;
(ii) 317 through 319 for mental retardation;
(iii) 314 through 315.9 for individuals suffering impairment of general
intellectual functioning or adaptive behavior similar to that of mentally
retarded persons; and
(iv) 309 and 316 for Adjustment Reaction or Psychic factors associated with
disease classified elsewhere.
(3) A facility that is determined to be an MDF according to this rule must
be licensed as a mental disease facility.
(4) When a facility census identifies 40 per cent or more of the resident
population with a mental disease diagnosis, the Department may request the
facility to submit a completed Utah Level of Care Survey (ULOCS).
R432-151-4. Definitions.
(1) See common definitions in rule R432-1-3.
(2) Special definitions.
(a) "Utah Level of Care Scale" means the results of an empirical,
validated assessment of resident level of function using the Utah Level of Care
Survey instrument.
(b) "Utah Level of Care Survey" means a survey which includes a set of
behavioral observations that provide a cross-sectional profile of resident
functional deficits and care needs. The scale defines six service pattern types
which reflect simultaneous consideration of physical and psychosocial care needs.
R432-151-5. Treatment Programs.
The facility shall develop and maintain standards through written policies
and procedures for staff participation and for resident services.
(1) Goals, objectives, and available programs for treatment of mental
disease shall be developed in such a manner that performance and effectiveness
can be measured.
(2) These standards shall comply with the rules and shall encourage both
quality of care and quality of life.
R432-151-6. Program Standards.
(1) Each resident shall receive individualized treatment, which includes
Effective Date 3/3/95

151 - 1

OOOOEo

Utah Department of Health
Bureau of Health Facility Licensure

R432-151

at least the following:
(a) Provision of treatment services, regardless of the source(s) of
financial support;
(b) Provision of services in the least restrictive environment possible;
(c) Provision of an individualized resident care plan which has regular
periodic review;
(d) Invitation for active participation by residents and their responsible
parent, relative, friend, or guardian in the development of resident care plans;
(e) Competent, qualified, and experienced professional staff to implement
and supervise the resident care plan.
(2) The facility shall develop policies to assure that services are
provided with sufficient resources (such as program funds, staff, equipment,
supplies, and space) to meet resident needs.
(3) The facility shall maintain programs, beds, and services that are
available 24 hours a day, seven days a week.
(4) Written policies and procedures shall define what action is to be
taken when maladaptive behavior exceeds criteria for program participation.
(5) Services not directly provided within the facility must have written
agreements or arrangements to obtain such services whenever they are authorized
or prescribed. Such services may include special assessments or therapeutic
treatment programs.
(6) The facility shall establish written policies and procedures which
include:
(a) Admission criteria which describe selection of the population served,
including age groups and other relevant characteristics;
(b) The intake process;
(c) Criteria for resident participation in programs;
(d) Specific treatment modalities;
(i) Identify services provided in the modality; and
(ii) Identify goals and objectives of the modality;
(e) Crisis intervention and emergency services;
(f) Use of involuntary medication or physical restraints;
(g) Restrictive procedures;
(h)
Methods to collect, process, report, and disseminate resident
assessment data;
(i) Case coordination and case management;
(j) Development and periodic review of plans of treatment;
(k) Discharge planning;
(1) Staff in-service needs;
(m) Responsibility for medical and dental care;
(n) Provisions for family participation in the treatment program;
(o) Arrangements for clothing, allowances, and gifts;
(p) Provisions to allow resident departure from the facility as part of
activities offered in the program;
(q) When the resident leaves the facility against medical advice.
(7) The facility shall develop job descriptions to delineate the roles and
responsibilities of team members and to establish supervisory and organizational
relationships.
(8) The professional staff shall determine qualifications required to
assume specific responsibilities. Individual personnel files shall contain
documentation to verify whether health care staff meet state and local
requirements for certificates, licenses, or registrations.
1K1
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(9) There shall be a written and dated consent form signed by the resident
or the resident's legal guardian for the use of. participation in. or performance
of the following:
(a) Surgical procedures;
(b) Procedures that place the resident at risk;
(c) Transfer;
(d) Other procedures where consent is required by law.
(10) The resident shall be allowed visitors, regardless of age, unless
such visits are clinically contraindicated. and if so. the reasons must be
documented by the professionals who made this decision.
(11) Areas shall be provided for residents to visit in private, unless
such privacy is contraindicated and documented in the resident's record and plan
of treatment.
R432-151-7. Environment.
(1) Each facility shall establish an environment to enhance a positive
self-image of residents and preserve individual dignity.
(a) Programs which assume responsibility for security and yet maintain an
open-door policy is encouraged.
(b) Treatment programs shall be conducted without disruption of. or
disturbance to. other facility programs.
(2) The facility shall be designed, constructed, equipped, and operated
to promote efficient and effective conduct of treatment programs and to protect
health and safety both for the residents served and for the staff.
(3) The facility shall meet environmental needs of the residents.
(4) The facility shall provide adequate space for the program to carry out
its goals.
(a) When resident needs or program goals include outdoor activity, areas
and facilities shall be provided.
(i) Natural terrain and community resources may provide options for
outdoor activities.
(ii) Other areas appropriate to resident activities may include an
auditorium, stage, swimming pool, canteen, etc.
(iii) Activities may take
place within the community setting in affiliation with churches, schools,
organizations, etc.
(b) Content of program plans shall describe circumstances for use of
available resources, and when necessary, have written affiliation agreements.
(c) Recreational equipment must be maintained in working order.
(5) Design, location, and furnishings of program areas shall accommodate
residents and visitors. The need for privacy or support from staff as well as
goals of the facility programs shall be taken into consideration.
(6) Clocks and calendars shall be provided to promote awareness of time
and season.
(7) Books, current magazines, and daily newspapers shall be available to
the residents.
(8) Areas shall be available for a range of social activities from
two-person conversations to group activities. Areas shall also be available
where a resident can be alone when this is not in conflict with the individual's
treatment program.
(9) Noise-producing equipment and appliances shall not interfere with
other activities or the therapeutic program. Written policies and procedures
shall address the use and location of this equipment such as radios, televisions.
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UTAH STATE DEVELOPMENTAL CENTER
CLIENT SAFETY POLICY

CLIENT SAFETY
AUTHORITY REFERENCE:

I.

CFR: 483.^10(b)
W107 thru W109
483.430(c)(2S,3)
W183, W184
UT. State Health
Facility Licensure
Rules: R432-152-6.104

POLICY #
40.07.01
REVIEWING ENTITY: Safety n f ^ / j w
EFFECTIVE DATE: 3-1-92
REVIEW DATE:
12-1-97
SUPERCEDES #

L, ^ g s ^ ^ y

<

yjy<u>.£t&a^

Mary** El fen Wilkinson
Superintendent

POLICY
The staff will protect client- from harm by following regulations and
codes pertaining to health and safety.

II.
General Safety - Hazards and Sharps; Staff shall be safety-conscious
to prevent the creation of unsafe conditions and alert for existing
conditions which could cause an accident. Objects on stairs or floors
which may cause a"person to slip or trip, objects which may fall from
shelves or tables, objects which, because of a dangerous condition
(ie., broken, sharp edges) or location, are an obvious safety hazard
shouldfee.removed immediately. If the hazard is not immediately
removable or repairable, or is a crime or fire scene, action should be
taken to keep clients and staff away from it. (Do not tamper with a
crime or fire scene environment, materials or evidence. Investigating
Officers will advise when the area may be cleaned up.) Broken outlets,
bare wires, faulty cords, broken windows, broken furniture, etc.,
should be reported and repaired as soon as possible. Sharp tools such
as scissors or knives shall be available to clients only if they know
or are capable of learning proper tool use and are supervised by staff.
Sharp tools should never be left out after an activity is completed.

Bathing and Attending Clients Safely; Clients, whom the treatment teams
determine to be incapable of independent action, will not be left unattended by staff on changing tables, in bathtubs, showers, whirlpools
and lifts or other areas where falling, scalding or drowning may occur.
One staff should be attentively within arm1 a reach of the client under
these conditions and other staff should not distract this attendant.
Clothing and personal care items should have been gathered and conveniently placed prior to bringing the client to the area.
Chemical Storage and Janitorial Supplies; Cleaning chemicals or any
other harmful substances will be stored in locked cupboards or closets.
Non-compatible storage will be kept separate (example: bleach & acid
chemicals). Cleaning supplies are to be stored away from all edibles.
All substances of this type are to be returned to proper storage
immediately after use. All materials must be in original containers
and labeled as to their contents. Any chemical transferred to other
containers must be properly labeled. Do not use drinking cups forQ Q Q Q f^ [j
measuring or dispensing chemicals. All chemicals must be kept out or
clients' reach when in use. Storage and use of chemicals will be in
accordance with current OSHA rules.

(Continued on Back)
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POLICY # 40.07.03
Page 2 of 2
D.

Small and Non-Edible Object: Small objects that easily can be swallowed
should not be available to clients who may ingest them. Clients shall
be monitored closely to keep them from putting such items in their
mouths. Staff shall not allow clients to put non-edible items such as
dirt, rocks, plants, plastics, cigarette butts, etc., in their mouths.

E.

Electrical Safety: Electrical appliances must be in good, safe working
condition and grounded when appropriate. Small appliances, such as
curling irons, blow dryers, electric shavers, etc., will be used
properly according to the manufacturer's instructions. Staff shall
ensure the safety of clients around these appliances by storing them
properly, using safety precautions to prevent burns, shocks etc., and
returning them to storage immediately after use. Extension cords are
not to be used in the place of fixed wiring.

F.

Wheelchair Safety: Some clients may be designated to assist in pushing
wheelchair clients. This should be done with supervision from staff.
Clients will be safely secured in wheelchairs with seat belts fastened,
with feet properly supported and with appropriate foot covering,
according to individual needs as specified by the ID team. Wheelchairs
and positioning devices must be clean and in good condition (See
Policj # 32.09.03, Attachment C ) . Wheelchairs must be secured to the
floor of the van/bus when transporting wheelchair clients by vehicle.

G.

Outdoor Weather Related Safety; Clients are to be dressed in proper
clothing according to weather conditions. Clients susceptible to
sunburn shall be protected by protective clothing and the use of
sunscreen as prescribed. Clients with ambulation problems will be
assisted by staff when walking across slick surfaces, rough surfaces,
snow or ice, crossing streets, entering or exiting a vehicle, etc.

H.

Slips. Trips and Other Hazards: Spills shall be mopped up as quickly
as possible. Wet or newly waxed floors shall be marked or blocked off.
Hazards created by maintenance projects must also be marked with signs
and/or barricaded. Staff shall assist clients to avoid such hazards.

I.

Medication Safety: All medications, treatments, and topical treatments
shall be locked in proper storage areas when not in use, and kept out
of clients' reach while being used. Clients administering their own
medications or treatments shall be supervised. If employees Bust bring
personal Medications to work, the quantity of medications should not
exceed daily use and the medications mist be secured froa access by
clients and other employees.
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SEIZURE - NO SWIMMING LIST
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Nancy Wiscombe, LPN
Seizure Clinic Nurse
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NO SWIKKING LIST

DIPAKTlCS29Tt

All Building Nurses
TO!

ATTurrxoii!
Since the builing nurses are more informed of client seizures, it is requested
that the building nurse* compile their individual building lists. Listed below
is the policy for the no swimming list.
1. If the client has had 1 to 3 major motor seizures in a 3
month period, then no swimming will be allowed.
2. If the client has had no major motor seizures in the past 3
months, then the client will be able to swim with a 1 on 1 client
to staff ratio only
3. If the client has been seizure free for 1 or more years, then
no restriction will be placed on the client. However, if the
client has a history of seizure activity, the client should be
monitored more closely.
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UTAH STATE DEVELOPMENTAL CENTER
RECORD OF EPILEPTIC SEIZURES FOR
VICKIE L. COLLINS (1993)
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UTAH STATE DEVELOPMENTAL CENTER
INCIDENT REPORT FOR 12/9/1993

wua.t jiatg ueveitpreniai tenter - incident Report
:ident Facts
incident Date: 12/09/1993 Time: 15:40
Incident Number:
Location: Residential Building
Supervisor Notified Date/Time:
Description of Incident:
Client had a seizure, f e l l and injured head, neck
Rpt/Witness: Robb. Sherrie L.
nt: 1 Seizure
Client Name:
CoTTTnsT Vickie Lynn
Seizure Duration:
00.01:30
Cyanotic: No
None
Seizure Types:

Meds Given? No

32010
12/09/1993 15:40

TESTIMONY OF DARLENE COLLINS
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1
2

MR. KING:
as our first witness.

3
4

Your Honor, we'll call Darlene Collins

THE COURT:

Very well.

Ms. Collins, if you'll

come forward, raise your right hand please and be sworn.

5

DARLENE COLLINS,

6

having first been duly and legally sworn, was

7

examined and testified on her oath as follows:

8
9

DIRECT EXAMINATION
BY MR- KING;

10

Q

Good morning, Darlene.

11

A

Good morning.

12

Q

Why don't you state your name for the record.

13

A

Darlene Collins.

14

Q

Are you related to Vickie Collins?

15

A

I'm her mother.

16

Q

When was Vickie born?

17

A

September the 23rd, 1953.

18

Q

And does she have any sisters or brothers?

19

A

She has no brothers but she has five s i s t e r s .

20

Q

Are they older or younger?

21

A

Sherrie, she has one older and all the rest are

22

younger.

23

Q

Okay.

Is Vickie disabled to some extent?

24

A

Very much so.

25

Q

Why don't you tell us about the nature of he*j o n r\ (I
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1

grand mal seizures, are there other types of seizures that

2

she had that--

3

A

Not that I know of.

4

Q

Okay.

5

A

Dr. Litsinger, who is over the seizures said

6

that--

7
8

MS. OCHOA:
coming in.

9
10

I'll object, Your Honor, to hearsay

THE COURT:
Q

BY MR. KING:

Sustained.
All right.

I believe I asked you

11

before whether there were times in the past that you went to

12

visit Vickie at the USDC and she was wearing a helmet.

13

A

Yes.

14

Q

Do you know how many times before the accident you

15

remember going down and finding that Vickie was wearing a

16

helmet?

17
18
19
20

A

There was one time.

There was a period before

that time that they had a helmet on her.
Q

Was it just a few weeks or months before the

accident or was it years before?

21

A

Years.

22

Q

Okay, and at the time of the accident do you

23

recall that she was wearing a helmet in the time that you

24

visited Vickie before the accident?

25

A

She wore a helmet.

uUUvjJ
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1

Q

BY MR. KING:

Was there a timeframe when you

2

recall that Vickie was not allowed to swing on the swings

3

because of her seizures?

4

A

Yes.

5

Q

Do you recall when that timeframe was?

6

A

Yes, it was around, she was probably maybe two or

7
8
9

three years after she had been at the school permanently.
Q

And do you remember at that time that she was

having seizure activity?

10

A

Yes, she was.

11

Q

Okay.

12

Do you remember any other times when Vickie

was not allowed to swing because of her seizure activity?

13

A

No.

14

Q

Did, in your communications with USDC staff, were

15

there ever times when you discussed with them, you talked to

16

them about what safety measures they were going to put into

17

place for Vickie's seizures?

18

A

No.

19

Q

You indicate that there was at least on one

20

occasion before the timeframe of the fall that she was

21

wearing a helmet, can you describe the helmet for me?

22

A

Yes, it was a football helmet, and my mother Leora

23

Calder and I went to Steven Brown there in Sugarhouse and

24

bought the helmet for her because she was 18, she was under

25

18 and so we were responsible for everything that ViclQiQOOCt

98
1
2
3

had.
Q

And you say this was a football helmet that's

wrapped underneath her chin?

4

A

Yeah, uh-huh.

5

Q

Do you remember what the helmet was like that she

6

was wearing at the time of the fall off the swing?

7

A

Yes.

8

Q

Tell us about what it looked like.

9

A

It had a mask around it here and I was concerned

10

because Sherrie and I said, "If we take her how are we

11

going, how is she going to eat?" so that's the kind it was.

12
13
14
15
16
17
18
19

Q

How would she, would there be a shield that she

was looking through or were there eye holes or something?
A

It was, covered her head and this part of her but

her eyes, no.
Q

Okay, so when you say it covered her head and this

part of her you're pointing to your mouth and your nose.
A

The mouth, uh-huh, and if she fell she could

really--

20

Q

And there was nothing covering her eyes?

21

A

No.

22

Q

Did you have any objection to them placing Vickie

23

in a helmet in this timeframe immediately before the

24

accident?

25

A

No

-
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2

Q

Did they talk to, did anyone discuss this with you

before the helmet was put on Vickie?

3

A

No.

4

Q

Were you concerned about Vickie's safety at the

5

USDC at all in light of her seizures?

6

A

No.

7

Q

Why?

8

A

Because I trusted them.

9

long time.

She had lived there for a

They had a helmet on her before for her own

10

protection and I knew that I was her mother and that I had

11

turned my motherhoodship over to the school and that I felt

12

that they would be responsible for her safety.

13

Q

Did you know, well, in the timeframe immediately

14

before the fall was there a particular building that Vickie

15

was in at USDC?

16

A

Yes.

17

Q

Do you remember the name of it?

18

A

She was in Raintree.

19

Q

Okay, let me show you pictures, Darlene, that

20

we've previously had marked.

21

MR. KING:

22

THE COURT:

23

Q

Your Honor, may I approach the witness?

BY MR. KING:

Yes, you may.
Let me show you, Darlene, what's

24

been marked as Plaintiff's Exhibit No. 5.

This is a blow up

25

of a picture of a building there at the USDC, do you n n n r j f

UTAH STATE DEVELOPMENTAL CENTER
RECORD OF EPILEPTIC SEIZURES FOR
VICKIE L. COLLINS (1994)
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COLLINS' MEMORANDUM IN SUPPORT OF
CROSS MOTION IN LIMINE

sun
Brian S.King #4610
Richard S. Burke #6843
Butch L. Johnson #6900
KING & ISAACSON, P.C.
Attorneys for Plaintiff
4 Triad Center, Suite 825
Salt Lake City, Utah 84180
Telephone: (801)532-1700
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
IN AND FOR SALT LAKE COUNTY, STATE OF UTAH

DARLENE COLLINS, as guardian of
VICKIE L. COLLINS, an incompetent
person,
Plaintiff,
vs.

;
)
')
;)
)
')

UTAH STATE DEVELOPMENTAL
CENTER, and the UTAH STATE
DEPARTMENT OF HUMAN SERVICES
and the STATE OF UTAH,

;
;) Civil No.: 960901154CV
;
;) Judge J. Dennis Frederick

Defendants.

MEMORANDUM IN SUPPORT OF
PLAINTIFF'S MEMORANDUM IN
SUPPORT OF CROSS-MOTION IN LIMINE
AND IN OPPOSITION TO DEFENDANT'S
MOTION IN LIMINE

]

Plaintiff, by its counsel, Brian S. King, Richard R. Burke, and Butch L. Johnson, of King
& Isaacson, P.C, submit the following memorandum in support of its Cross-Motion in Limine,
and in Opposition to Defendants' Motion in Limine.
INTRODUCTION
Plaintiff Vickie Collins opposes Defendants' Motion1 and files this memorandum of
support for its own Cross-Motion in limine. Collins seeks an order from this Court that:

1

Plaintiffs do not oppose Defendant's request for an order restricting evidence that
first aid rendered after Vickie Collins' injury was inadequate.

OOOOTu

1. Permits Lewis Mustard to testify as an expert on the standard of care.
2. Permits Collins to introduce evidence of the proximity of the two swing sets to her
residence.
3. Permits Collins to introduce evidence of her physical abuse at the Center to prove her
increased vulnerability to abuse because of her new disability.
4. Bars Defendants from claiming that they pay for Vickie's care, or that they have any
right or entitlement to any repayment of any proceeds from this action.2
5. Bars Defendants from introducing any evidence that the USDC considered Vickie
Collins' human rights in connection with restricting her swinging.
ARGUMENT
1.

LEWIS MUSTARD IS QUALIFIED TO TESTIFY AS AN EXPERT ON
THE APPLICABLE STANDARD OF CARE. INSTEAD, DEFENDANTS'
MOTION SIMPLY BEGS THE QUESTION OF THE APPLICABLE
STANDARD OF CARE IN THIS CASE.

Mr. Mustard's academic background and practical experience qualify him as an expert in
this case. This Court has discretion to determine whether Mr. Mustard qualifies as an expert in
this case. Dikeou v. Osborn, 881 P.2d 943 (Utah Ct. App. 1994).
Mr. Mustard is qualified to testify as to the standard of care in this case. Mr. Mustard
holds numerous degrees in both law and healthcare administration, including Ph.D, D.B.A, and
L.L.B. Curriculum Vitae of Lewis W. Mustard at 1, attached as Exhibit A to this Memorandum

2

To protect any award Collins may receive in this action from the State of Utah or
other governmental entity, Collins will ask this Court to order all proceeds less attorney's fees,
costs, and liens to be placed into a trust pursuant to 42 U.S.C. § 1396p(d)(4)(A). More
information about this trust is provided in Plaintiffs trial brief.
2

OOOOTJ.

in Opposition. Mr. Mustard has approximately twenty five years of experience as a hospital
administrator, including an intermediate care facility for the mentally retarded (ICFMR).
Mustard Depo. at 48-49. All parties agree that the USDC is an ICFMR. Since 1992, Mr.
Mustard has also testified as an expert in healthcare malpractice cases concerning, inter alia, the
safety of patient environments, as in this case. Id. at 2. Mr. Mustard is familiar with the
applicable standards of care, and is qualified to render an expert opinion in this case. Accord,
Dikeou at 947.
Defendants Motion should be denied because it is an end run of the central issue in this
case: the applicable standard of care. Defendants' own expert admits that there are no state or
federal requirements that specifically relate to use of swings at ICFMRs. Deposition of Sharon
Root at 79-80. In this case, the standard of care must be determined by examining the USDC's
own policies and procedures, and determining whether the USDC followed those requirements,
and acted reasonably under the circumstances. Mr. Mustard is qualified to testify as to whether
the Utah State Developmental Center (USDC) had a legal duty to prevent Vickie Collins from
swinging on a swing without safety restraints, when they knew she was suffering from increased
seizure activity, had been recently injured because of the seizures, and was required by the
USDC to wear a helmet to prevent seizure injuries. To the extent Defendants' motion begs the
question of the applicable standard of care in this case, it must be denied.
Defendants' motion also misstates Mr. Mustard's testimony. The USDC's own Client
Safety policy prohibits its staff from letting certain clients remain "unattended by staff... in
areas where falling may occur. One staff should be attentively within arm's reach of the client
under these conditions and other staff should not distract this attendant." USDC Client Safety
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Policy #40.07.03 at II.B., attached as Exhibit B to this Memorandum. In a discussion about
whether the USDC staff should have permitted Vickie to swing in her condition, Mr. Mustard
opined that the USDC should have used common sense in managing a person with Vickie's
medical condition in determining whether to put her on an open swing without restraints or
spotters. Mustard Depo at 95-96. Mr. Mustard's comments came in the context of applying
common sense in providing appropriate medical care. Applying common sense does not change
the character of the care from medical care into non-medical care. Defendants' argument is
specious, and further illustrates its misconceptions about the appropriate standard of care in this
case. For the foregoing reasons, Defendants' motion must be denied.
2.

THIS COURT SHOULD DENY DEFENDANTS' THIRD ARGUMENT
BECAUSE THE PHOTOGRAPHS ARE OFFERED TO PROVE THE
PROXIMITY OF THE TWO TYPES OF SWINGS AVAILABLE TO
COLLINS ON THE DATE OF THE ACCIDENT. INSTEAD, THIS IS A
RULE 403 ISSUE, AND THE PROBATIVE VALUE TO THE PLAINTIFF
IS OUTWEIGHED BY ANY PREJUDICE TO THE PLAINTIFF.

Vickie Collins has submitted three photographs into evidence, identified as Plaintiffs
Exhibits 5, 6, and 7. Collins submitted these photographs for the purpose of showing the
proximity of the closed swings to the open swings. The photographs are critical to proving
Collins' case. Collins asserts that the closed swings provide a greater degree of protection from
falling, and were reasonably available for her use on the date of the accident. Defendants have
testified under oath that they never considered using these swings under the circumstances, and
made no offer to Collins to use the closed swings on the date of the accident. Kent Depo. at 50 54. These photographs are an integral part of establishing the standard of care of reasonableness
under the circumstances, and whether there was a breach of that standard when defendants failed

4
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to even consider the use of the closed swings. Rule 407 does not apply to these photographs
because they are introduced for another purpose than proving Defendants' negligence through
remedial repairs. Barson ex. rel. Barson v. E.R. Squibb & Sons, 682 P.2d 832 (Utah 1984).
Instead, the photographs may invoke a Rule 403 question. Rule 403 provides that
relevant evidence "may be excluded if its probative value is substantially outweighed by the
danger of unfair prejudice ...." Utah R. Evid. 403 (emphasis added). The photographs are
indispensable to show the proximity of other safer swings to Vickie's residence on the date of the
accident. The evidence is not just relevant, it is essential to Collins' case. It may only be
excluded if the possible prejudice to Defendants "substantially outweighs" the probative value to
Collins.
Collins is sensitive to this issue. Collins took photographs about two months after the
accident. Attached is a photograph of the actual swing set that was used on the date of the
accident, with the chains cut. See Exhibit C to this Memorandum. Collins anticipated
Defendants' concerns and did not seek to introduce this photograph into evidence. Instead,
Collins selected photographs that show the offending swing set from a such a distance that it is
difficult to determine whether the swings are missing. Plaintiffs Exhibit 5 is offered to show the
height of the offending swing set in relation to the Raintree building (Collins' residence at the
time of the accident), and the proximity of the swings to Raintree. Plaintiffs Exhibit 6 is offered
to show the proximity of the closed swings to the offending swing set, and to Raintree.
Plaintiffs Exhibit 7 is offered to show the detail of the closed architecture swings and to prove
that they provide more protection from falling than open swings. The probative value to Collins
greatly outweighs the possible prejudice to Defendants. For these reasons, Defendants motion
5
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should be denied, and Plaintiffs motion should be granted.
3.

EVIDENCE OF VICKIE'S ASSAULT BY A USDC STAFF MEMBER
AFTER SHE BECAME PARALYZED IS RELEVANT TO VICKIE'S
DAMAGES, AND SPECIFICALLY THE LIKELIHOOD THAT SHE MAY
BE AT GREATER RISK FOR ASSAULT AT AN ICFMR BECAUSE OF
HER INCREASED DISABILITY.

Evidence of the USDC's abuse of Collins is relevant to determining her damages.
Plaintiffs damages expert, Stephen Anderson, will testify that Collins is more vulnerable to
abuse as a paraplegic than she was before the accident. Collins plans to remain at the Center,
despite this incident, and does not contend that her risk of physical abuse is necessarily any
greater at the USDC than it is at other Utah ICFMRs. Nonetheless, the USDC's physical abuse
of Vickie is a highly relevant example of how paraplegics are even more vulnerable to abuse
than ambulatory developmentally disabled individuals. This Court should deny Defendants'
motion.

4.

DEFENDANTS ARE BARRED FROM CLAIMING THAT THEY PAY
FOR ANY OF VICKIE'S SERVICES, OR THAT THEY ARE ENTITLED
TO ANY REPAYMENT FROM ANY PROCEEDS OF THIS ACTION.

The USDC, like other ICFMRs in Utah, provides services to developmentally disabled
individuals in exchange for money. Many clients pay for their services through medicare and
medicaid moneys from the State and Federal government, which are billed by and sent directly to
the USDC. Although the Center is run by the State of Utah, it has no direct entitlement to funds
from the State, short of a specific legislative act. Aside from any direct funding from the
legislature, the USDC's revenues come from the same sources as privately run ICFMRs.
The collateral source rule prevents defendants' damages from being reduced by the
amount of money paid out by third parties, such as Medicaid. In this case, Medicaid, a State

oooo:

administered program, has payed out a higher level of funds on behalf of Vickie since the
accident, and claims a subrogation interest on any proceeds awarded to Vickie in this action.
Consequently, Vickie waives the collateral source rule as to Medicaid's increased payments since
her accident. Collins' counsel has agreed to cooperate with Medicaid in reimbursing its
subrogation interest out of any trial proceeds. For these reasons, the Court should enter an order
that bars Defendants from presenting any evidence that they pay for Vickie's care.
5.

DEFENDANTS SHOULD BE BARRED FROM INTRODUCING
EVIDENCE THAT THEY CONSIDERED VICKIE'S HUMAN RIGHTS
CONCERNING HER USE OF ITS SWINGS BEFORE OR AFTER THE
ACCIDENT.

Defendants are not entitled to introduce any evidence that they considered Vickie's
human rights concerning her use of the USDC's swings. During the course of discovery, several
of Defendants' witnesses, including their expert witness on the standard of care, have opined that
restricting Vickie's swinging would have violated her human rights. Defendants must be barred
from introducing any such evidence, because it suggests that they actually considered Vickie's
human rights in determining whether to permit her to swing; they did not. Before the accident,
Defendants never considered restricting Vickie's use of the open swings or limiting her swinging
to the closed swings (See Plaintiffs Exhibit 7). Kent Depo. at 47-9, Robb Depo. at 75-6, and
Henrie Depo. at 67, attached as Exhibit D to this Memorandum. If USDC never considered
restricting Vickie's swinging, it is axiomatic that they never reached the question of whether
such a restriction would infringe Vickie's human rights. The record shows that USDC did not
consider Vickie's human rights in connection with restricting her swinging activities before the
accident. Defendants should be barred from presenting any evidence to the contrary.

7
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The Defendants considered Vickie's human rights in connection with swinging, only as
an afterthought. Since the accident, Defendants' witnesses have discussed Vickie's human right
to unrestricted swinging ad nauseum. Defendants' post hoc considerations about Vickie's human
rights, however, are irrelevant, misleading, and prejudicial to determining whether they
considered Vickie's human rights before the accident. Defendants failed to consider Vickie's
human rights in connection with swinging before the accident, and should be barred from
presenting any evidence that they considered those rights in connection with her swinging.
CONCLUSION
This Court should deny Defendants' motion for the reasons set forth above, and should
grant Collins' Cross-Motion, and order that Lewis Mustard is qualified to testify on the standard
of care; that Collins' photographs are admissible to prove the standard of care and whether there
was a breach of that standard; that the USDC is barred from presenting any evidence that they
pay for Vickie's care, or that they are entitled to any proceeds from this action; that Collins may
present evidence of her physical abuse at USDC since the accident; and that the USDC is barred
from presenting any evidence that they considered Vickie's human rights in connection with
restricting her swinging activities.

DATED this 11th day of May, 1998.
KING & ISAACSON, P.C.

Brian S. King
Attorneys for Plaintiff
8
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CERTIFICATE OF MAILING
I certify that on the 11th day of May, 1998,1 faxed and hand-delivered a copy of the
foregoing Memorandum in Opposition to Defendants' Motion and In Support of Plaintiff s Cross
Motion in Limine to:
Barbara Ochoa, Esq.
Assistant Attorney General
Office of the Attorney General
160 East 300 South
Salt Lake City, Utah 84114
(801)366-0101 or (801)366-0150
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EXCERPTED ARGUMENTS OF COUNSEL,
DISTRICT COURT RULINGS, AND TESTIMONY
OF LEWIS WILLIAMS MUSTARD, PH.D.
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1

motions in the cross, or other issues in the cross motion,

2

Judge, and I recognize that not having had it get into your

3

hands before now that's something that we would gladly take

4

up with you when you've had a chance to review that.

5

THE COURT:

I think that that's probably more

6

appropriate.

This has now just gotten to me and rather than

7

now try to rule based on what you're telling me I think I

8

need to review the memorandum.

9

until such time as I'm able to rule, in your opening

And I would simply say that

10

statement, for instance, (inaudible) thing that's disputed

11

or challenged in these respective memoranda that I haven't

12

already ruled on and that will give us a chance to review

13

it.

14

And I'll hear from you at an appropriate time.
MR. KING:

I apologize for not getting it up into

15

your chambers yesterday.

I know we delivered it but it

16

might have been downstairs as opposed to you.

17

THE COURT:

All right, thanks folks.

18

MS. OCHOA:

You bet.

19

MR. KING:

20

(Recess taken)

21

THE COURT:

Thanks.

We are meeting in chambers outside the

22

hearing of the jury in the instant proceeding and I have

23

sustained the objection to the qualification of Dr. Mustard

24

incident to his proffered expertise.

25

Counsel I would be more specific outside the hearing of the

And as I've advised
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jury.

Having reviewed, of course, the motion in limine as

2

well as the counter motion in limine which is the response

3

to the claim that Dr. Mustard is not qualified to testify.

4

I advised Counsel at the outset of the trial that it would

5

be based, that my decision as to his expertise would be

6

based upon his testimony and whether evidence is elicited.

7

We have now the CV as an exhibit that's been received.

8

I do think maybe I ought to hear a little further

9

from Counsel here before I delineate the basis upon which I

10

am ruling and will ask you, therefore, Ms. Ochoa, since

11

we're outside the hearing of the jury to be more specific

12

with regard to your objection to the qualification of Dr.

13

Mustard.

14

MS. OCHOA:

Your Honor, this case is about an

15

interdisciplinary team decision or lack thereof regarding

16

whether Vickie should have been allowed to swing or not.

17

involves an assessment, we've already had some testimony

18

that it's a team assessment, that they catalog her

19

activities, that that team and state regulation requires

20

that her treatment and care be coordinated by a qualified

21

mental retardation professional and that's what's been done

22

in this case.

23

properly or not.

24
25

It

And the issue is whether they did that

Mr. Mustard is not an expert as a qualified mental
retardation professional nor does he hold a license as any

OOOOCu
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1

of the other professional on that interdisciplinary team.

2

More importantly, in Utah the facility has to have a

3

licensed nursing home administrator on staff.

4

hold that kind of license.

5

directly with the developmentally disabled was some 20 years

6

ago where he was a regional administrator over several

7

facilities, not over just an ICFMR.

8
9

He does not

His last work experience working

In fact, he doesn't even know if that facility was
licensed as an ICFMR.

He has done nothing by way of

10

evaluating the policies and procedures at other facilities.

11

And the last question, I thought most importantly, I asked

12

him if he was familiar with the practices at any other ICFMR

13

regarding allowing seizure patients to use swing sets and he

14

said no.

15

care.

16

comment on the professional who acted in this case and those

17

by case law are requiring more (inaudible).

18
19
20

He's simply not familiar with the standard of

He doesn't hold any of the credentials required to

THE COURT:

All right, Ms. Ochoa, thank you.

Mr.

King, if you wish to respond you may do so.
MR. KING:

All right, I'd like to, Judge.

One of

21

the things that I think is troubling a little bit about the

22

v/ay that the question is framed, both from my perspective in

23

seeking to have the testimony introduced in opposing

24

Counsel's counter to that is that we're talking about the

25

applicable standard of care.

I think it's an

oooo
2
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1

extraordinarily narrow and unfair characterization, not only

2

improper, but inaccurate characterization, to say that the

3

standard of care here is what criteria or standards are in

4

place for allowing seizure victims to swing at ICFMRs.

5

What we're talking about here, as Ms. Ochoa

6

correctly points out, is an interdisciplinary team decision

7

that is commonly applied in all sorts of hospitals, all

8

sorts of facilities for a variety of situations across the

9

country.

We're talking about basic concepts of risk

10

management.

11

problems as they arise in a hospital administration context.

12

And that's not even pointing out the fact that Dr. Mustard

13

does have some qualification albeit it might be a few years

14

ago dealing with intermediate care facilities for

15

developmentally delayed people and nursing homes.

16

We're talking about the need to foresee

So, there's no requirement under Utah law.

I

17

think it would be grossly unfair to say that the criteria of

18

Rule 702 is not met simply because this individual is not

19

licensed in the State of Utah.

20

individuals w h o are not licensed to practice medicine in the

21

State of Utah, come from out of state to apply.

22

talking about here is Rule 702 criteria.

23

will this information that Dr. Mustard has assist the

24

trier's affect and is it qualified as an expert, is he

25

qualified as an expert by virtue of his knowledge, skill,

I mean, we have commonly

What we're

The question is,

ooooc

19
experience, training or education.
2 ||

That is abundant.

We would contend, Judge,

3 || therefore, that Rule 702 as to admissibility is met and if
4 || there are issues that Ms. Ochoa wants to raise they'll go to
5 || the weight of the testimony not the admissibility.

We've

6

got him licensed, we've got his CV saying I have been a

7

nursing home administrator in years in the past.

8

weigh greater foundation when we go in there, Judge, if it's

9

necessary to talk about the fact that over the last 10 or 15

10

years he has acted as an expert witness and as a consultant,

11

that he has consulted with many other people about standards

12

on ICFMRs.

13

being retained in this case in at least three other cases,

14

that's not the kind of hands on experience that Ms. Ochoa is

15

talking about, but I think it's the kind of knowledge and

16

skill and experience that qualifies him as an expert under

17

Rule 702.

18

And I can

He has acted, he's researched ICFMRs before

Our contention is that we're not just talking

19

about swings for seizure victims of an ICFMR.

Their own

20

expert, Dr. Ruth, says, I can't find any standards across

21

the country applicable to that.

22

standard of care than that and that is what kind of actions

23

were taken by the developmental center in this particular

24

situation to ensure that Vickie was safe given her needs and

25

her particular circumstances.

I mean, it's a much broader

We've talked about these

000CL%
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1

communications among the interdisciplinary team, he's

2

prepared to talk about all those things.

3

THE COURT:

Oh, I'm sure the gentleman is.

I

4

think the issue really isn't how prepared he is to opine on

5

any subject.

6

whether or not he has the expertise to say that the decision

7

to allow Vickie to use this swing under the circumstances

8

attendant at the time was negligent.

9

The issue is, first of all it seems to me,

MR. KING:

I think he has experience, background,

10

and knowledge, Judge, to help the finders of fact come to a

11

conclusion about that issue.

12

definitive word under 702, he just has to be helpful.

13

THE COURT:

He doesn't have to be the

Well, you know, here's what's

14

troubling.

You both cited this case to me and I'm familiar

15

with the case as well as others, but the Decio v. Osborne

16

case, it's a Court of Appeals case admittedly, but it's a

17

1994 case and if a physician is not allowed to testify as an

18

expert in a specialty that is unaligned with what the

19

physician who is purporting to be the expert is testifying,

20

his field, that cannot be allowed.

21

gentleman of this nature who admittedly has no formal

22

schooling regarding patient care, according to his CV, he's

23

a management person--

24

MR. KING:

25

THE COURT:

It seems to me that a

This is an administration---and he's saved a lot of money for

oooor,<i
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1

hospitals and that's wonderful, but chat's not really tne

2

issue.

3

involved in the planning of team type planning of recreation

4

or activities for disabled, mentally.

5

line decisions with regard to their safety and planning.

6

He's not familiar with the standard of care that exists in

7

these mental retard facilities, such as DCFS.

8

they relate to seizure patients, he's not a qualified mental

9

retard professional, QMRP.

He has not given direct treatment to or been

He hasn't made front

He's not, as

He's not, indeed, a licensed

10

professional in any field albeit he says he doesn't need a

11

license.

12

MR. KING:

13

THE COURT:

Right.
I'm just not persuaded at this stage

14

that he's qualified to tell the administrators or the

15

hospital, and indeed this jury, that what was done at this

16

hospital or this facility was negligent.

17

issue becomes are you going to be able to elicit a

18

sufficient foundation from this gentleman?

19

you can or you cannot.

20

this comes to me on the day of trial.

21

challenge to the expertise was not brought to my

22

before now, before we go through the trouble and expense of

23

empaneling the jury and going through this proceeding, why

24

is that?

25

M S . OCHOA:

Now, the real

I don't know if

I'm a little bit distressed that

I'd

Why is it that a
attention

like to explain that, Your Honor.

ooooc
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1

The first we knew about him was on March 13th, which was the

2

plaintiff's designation of witnesses.

3

to depose him.

4

had to just absolutely demand an opportunity to depose this

5

gentleman because he kept putting off dates.

6

went back there on April 20th.

7

until a week later.

8

even had his deposition.

9

We asked immediately

He was not made available to us.

In fact, I

We finally

We didn't get the transcript

We were on the eve of trial before I

I'll tell you, I weighed, and I even told Brian I

10

weighed filing a Motion for Summary Judgment in this case,

11

but I knew that they would then file an affidavit from this

12

man claiming he had all kinds of credentials.

13

his deposition before I could file a motion.

14

got his deposition we were beyond the time for Motion for

15

Summary Judgment and here we are.

16

THE COURT:

I had to get
By the time I

Well, let me suggest this, I'm going

17

to give you an opportunity to lay further foundation.

I

18

recognize that this is critical to your case and that's why

19

it's such a difficult decision.

20

I'll release the jury early and tell them to come back here

21

at 1:30 or quarter to two.

22

we'll put Dr. Mustard back on the stand outside the hearing

23

of the jury and let you continue with your examination, but

24

there has to be a limit to this.

25

Dr. Mustard, you know, he's paid to be here and he's r^ffft r\ o

I think what we'll do is

We'll be back here at 1:30 and

I mean, I recognize that

23
and he's made all of the arrangements to be here and so en
2 II and he wants to tell a story, and that's u n d e r s t a n d a b l e .
3

But I'm g o i n g to let you take another shot at it.

4

this stage I've

5

But at

kind of told you where I'm coming

MR. KING:

from.

I know, and I guess the thing

that

6

troubles m e , J u d g e , is I think it's broader q u e s t i o n

7

just whether we had a decision about whether a specific

8

procedure in terms of, you know, if you have a neurologist

9

that you're complaining about malpractice by a neurologist

10

you've got to have a neurologist come in and say,

11

p a r t i c u l a r p r o c e d u r e that was done by the neurologist

12

wrong or the d i a g n o s i s w a s - -

13

THE C O U R T :

claim here is that the facility was negligent

15

swing u n a t t e n d e d w i t h i n arm's length.
MR. K I N G :

this

You'll concede, maybe n o t , that

14

16

about

was

the

in letting her

Well, I think that is the act, one of

17

the acts of n e g l i g e n c e , Judge, but it goes back beyond that.

18

We're talking about their failure to consider what

19

nature of the risk w a s .

20

among--

21

THE C O U R T :

This was a failure to

the

communicate

But what my point is if you have

other

22

delineations of negligent conduct, that's fine, I'm

not

23

trying to p r e c l u d e those, I'm simply saying to y o u

24

really the essence of what was alleged to have b e e n

25

wrong here was insufficient supervision at the time of the

that's
done
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1

incident.

2

some facilities manager, hospital management person who had

3

never done anything other than save money for hospital

4

administrations, it would not be proper to have that person

5

testify about the negligent conduct, right?

6
7

MR. KING:

10

I agree, but I don't think you

described Louis Mustard.

8
9

Now, you will concur, I presume, that if you had

THE COURT:

Well, I may not have.

I'm just trying

to get your agreement to understand the parameters of where
we are.

11

MR. KING:

I agree, but we can elicit testimony

12

from him I'm confident that talks about his efforts and work

13

in risk management context and safety context for

14

individuals who are patients of health care facilities.

15

THE COURT:

Well, I'm going to give you a shot at

16

it.

We'll reconvene at 1:30 outside the hearing of the

17

jury, folks, and then I'll make my decision after I give you

18

an opportunity to further lay foundation.

19

MR. KING:

All right.

20

THE COURT:

21

(Recess taken)

22

THE COURT:

All right, thanks folks.

This is the time set for the trial in

23

the matter of Darlene Collins versus State of Utah, etc.

24

This is case number C961154, Counsel state your appearances

25

for the record.

ooooc;
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1 || and will take care of her payments in the future."
2 ||

THE COURT:

Well, I can't rule on anticipations.

3 || When and if that occurs and you state your objection I'll
4 II rule.
5 ||

Right now-MR. KING:

Well, that will be in a closing

6 || argument, I'm afraid.
7 11
8

Well, don't be so afraid.

Life isn't

near that hostile.

9

MR. KING:

10
11

THE COURT:

THE COURT:

I'll bring it up when we need to.
All right, then let's get to the next

point about this human rights violation.

12

MS. OCHOA:

On the Human Rights Committee, Your

13

Honor, it was plaintiff's counsel in opening that criticized

14

our argument of choice and that Vickie Collins was entitled

15

to make some choices in her life.

16

with the issue of human rights and what all the witnesses

17

have testified to in their depositions are that there are

18

times when by regulation, by statute, if they're going to

19

restrict someone's activities it is a human rights violation

20

that has to be approved through the Human Rights Committee.

21

That goes hand in hand

And I will agree that they did not consider it

22

with this woman, they didn't say, "Oh, we want to restrict

23

her swinging but we can't because it's a human rights

24

violation," but it's always an issue in the back of their

25

minds.

I'm not sure how far we're going to get into it, I

oOooc
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1

think we'll talk about it more on the focus of choice and

2

the necessity to honor choices.

3

THE COURT:

Well, insofar as an institution of

4

this nature having a policy that seeks to further

5

individuality and opportunity, that's one thing.

6

seems to me that from that perspective representatives of

7

the organization can and should do what they think is proper

8

in that regard.

9

was a "human rights issue" when there is no factual basis

And it

However, on the other hand to say that this

10

upon which to come to that conclusion except that it was in

11

the back of everyone's mind I think is going somewhat far

12

afield.

13

I don't have a problem with the jury hearing what

14

occurred, but development of notions of great grandeur and

15

human rights and so on and so forth in a circumstance of

16

this nature where it wasn't discussed, I think the motion is

17

well taken in that regard and I'm going to grant it.

18

MS. OCHOA:

Okay.

19

THE COURT:

All right, folks, we'll be in recess

20

until 9:00 tomorrow morning.

Have you got something else?

21

MS. OCHOA:

One more thing.

22

THE COURT:

All right.

23

MS. OCHOA:

We talked about the witnesses I

24

25

designated after the witness designation.

THE COURT:

Oh, yes.

0000')
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1
2

MR. KING:

Your Honor, we'll call to the stand Dr.

Louis Mustard.

3

LOUIS MUSTARD,

4

having first been duly and legally sworn, was

5

examined and testified on his oath as follows:

6

DIRECT EXAMINATION

7

BY MR. KING:

8

Q

Good morning, Louis.

9

A

Good morning.

10

Q

Why don't you introduce yourself to the jury?

11

A

My name is Dr. Louis Mustard, I'm from Chapel

12

Hill, North Carolina.

13

it's a very lovely state.

14

training.

15

health facilities in the United States.

16

Q

This is my first visit to the state,
I am a health administrator by

I have run all types or tried to run all types of

Louis, let me ask you this, let me redirect you a

17

little bit, focus a little bit.

18

specifically your educational background first?

19

A

Give us an idea of,

I have an undergraduate degree in English from the

20

U n i v e r s i t y of N o r t h Carolina, Chapel Hill, and I have a

21

certificate in hospital administration from Duke University,

22

which I gained while I was running a county hospital in

23

South Carolina.

24
25

Q

When did you obtain your certificate of hospital

administration?

QQ
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1

responsibility or risk m a n a g e m e n t .

2

the doctors didn't know about and wanted somebody from the

3

outside who had experience in this area to talk about.

4

there were many issues in clinic management that we dealt

5

w i t h from the business to the patient care issues.

6
7

Q

And those are the things

After your work as a consultant, when did that

end, in that particular capacity?

8

A

1975.

9

Q

And did you do other things after that that

10
11

So

related to hospital administration and risk management?
A

Y e s , I was the senior project manager or my title

12

officially was senior hospital consultant for Summerour &

13

A s s o c i a t e s in Atlanta, Georgia, and I was working w i t h

14

principally industrial engineer consultants and industrial

15

management people, they were mostly from Georgia Tech and

16

they were efficiency e x p e r t s .

17

THE COURT:

Excuse m e , sir.

Counsel, the

18

gentleman has a wealth of experience, I'll concede that.

19

g u e s s , though, that if I'm to determine whether or not his

20

w e a l t h of experience can be brought to bear in this case we

21

need to focus specifically on what experience, if any, that

22

he has in the area of, that we're dealing with here.

23

don't we get to that.

24

MR. KING:

25

THE COURT:

I

Why
j

I can ask that of the witness.
Fine, let's do because I can' t r f p ^ r\n -

279
1

that b e c a u s e the g e n t l e m a n knows fiscal responsibility

2

the o p e r a t i o n of hospitals and clinics and advises

3

and so o n that he knows what should or should not have

4

done in this specific case about the risk that the p a t i e n t

5

a p p a r e n t l y faced and was injured by.

6
7
8
9

MR. KING:

and

doctors

Let me try and cut to the chase

been

on

that, Judge.
Q

BY MR. KING:

L o u i s , have you had experience

in

the p a s t , in y o u r work e x p e r i e n c e , in dealing with the

10

a d m i n i s t r a t i o n of an intermediate care facility for the

11

mentally

retarded?

12

A

Yes, I have.

13

Q

W h y don't y o u tell us about that

14

A

Back in the middle to late

specifically.

'70s I was

regional

15

a d m i n i s t r a t o r for a hospital management company and one of

16

our h o s p i t a l s had an intermediate care facility for the

17

d e v e l o p m e n t a l l y disabled.

18

f a c i l i t i e s worked under m e , they were employees of the

19

h o s p i t a l management company.

20

in and handle problems that they could not handle.

21

of the facilities had some serious licensing d e f i c i e n c i e s ,

22

it w a s catholic run, catholic supported, and money was at

23

the base of their problem, so I had met with the head of the

24

c h u r c h there and we allocated funds and I showed him what

25

the d e f i c i e n c i e s were, I worked w i t h the people in the

A n d the administrators in those

A n d one of my jobs was to go
A n d one

oooo
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1

center to correct the deficiencies and these types of

2

p a t i e n t s covered the g a m u t , from a u t o m o b i l e and

3

a c c i d e n t s to genetic based developmental

4

o t h e r w a y in cutting to the chase--

5

Q

drowning

disabilities.

Let me ask y o u a question about that

last

6

e x p e r i e n c e that you've had.

7

involving that responsibility over that center

8

d e v e l o p m e n t a l l y disabled people deal s p e c i f i c a l l y w i t h

9

management and safety

10

A

Did part of y o u r

The

experience
for
risk

issues?

Y e a h , of course, it did.

Y o u cannot get

involved

11

in the management of the facility as a competent

12

a d m i n i s t r a t o r and not get involved in

13

r e s p o n s i b i l i t y , which is what we're talking about h e r e , or

14

corporate n e g l i g e n c e , or good risk m a n a g e m e n t

as far as good

15

h e a l t h administration.

involving

16

recreational therapists and patients like Vickie C o l l i n s .

17

don't remember the ages, the n a m e s , or anything, but we had

18

those issues to confront.

19

Q

corporate

There were incidences

D r . Mustard, let me ask y o u t h i s , y o u ' v e

I

talked

20

g e n e r a l l y about risk management issues in the context

of

21

hospital administration.

22

exist between dealing with those issues for an intermediate

23

care facility for the mentally retarded and

24

generally?

25

A

How does that, what common ties

hospitals

W e l l , the American Society of H e a l t h care

RiQlQOO^
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1

Management, which is the preeminent authority in the United

2

States for establishing good risk management as part of good

3

health administration is the final authority as adopted as

4

part of good health administration.

5

parameters for practicing due diligence, safety for

6

patients, and they have a manual which I have referred to in

7

my report, and that's how it affects any health facility,

8

not just a hospital or a hospital with a developmentally

9

disabled.

]_Q

• * * * * * * • • •**rp^pE

11

And they define the

SKXPS*****************••*****•*••••

THE WITNESS:

*•••*•*•

Well, the education and the

12

practices as promulgated by policies and procedures is very

13

common and that doesn't discount it, that's just saying that

14

it's very similar in the sense that facilities have a safety

15

committee, at least in policy procedure, and that they

16

practice their risk management through that and through

17

incident reports, that's what they say in their policy and

18

procedures.

19

A n d I really don't see any differences in m y

20

capacity in t e a c h i n g or receiving education in the field or

21

acting as an expert in risk management, fall prevention

22

programs.

23

Q

All right, now, you indicated that there were, we

24

talked in your earlier examination about the fact that you

25

had some administrative responsibilities in dealing wiL

ffbtfoi O
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1

intermediate care facility for the mentally retarded back in

2

Florida in the '70s and dealing with nursing homes in an

3

administrative capacity.

4

A

Yes, when I was with Triage Corporation in the

5

late '70s in Florida I was over seven nursing homes and one

6

retirement c e n t e r and I h a d licensed nursing

7

administrators working under me.

8

to manage them b e c a u s e of m y experience and e x p e r t i s e

9

area.

10

11

home

And the company allowed me
in the

And this wasn't budgetary management only, this was

patient care m a n a g e m e n t .

Q

Have you testified in other cases as an expert in

12

dealing with facility negligence with regards to falls and

13

injuries at those facilities?

14

A

Yes.

15

Q

How many times?

16

A

I would have to guess probably 10 times.

17

Q

A n d h o w m a n y of those cases dealt w i t h

18

specifically n u r s i n g

homes?

19

A

Two-thirds of them.

20

Q

Now, you talked in your earlier testimony, Dr.

21

Mustard, about A S H R M , that's the American Society for Health

22

Risk Management, Health care Risk Management.

23

A

Right.

24

Q

Are those standards applicable, to what extent are

2 5 II the standards

-- I u n d e r s t o o d from your testimony that /¥Wpir\h
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1

were talking about standards that were applicable to

2

hospitals, is m y recollection correct?

3

A

No.

4

Q

Okay, tell m e .

5

A

I said specifically earlier today those standards

6

are applicable to all health facilities in the United

7

States, hospitals being one of them.

8

are generic and they talk about having fall prevention

9

p r o g r a m s , and having the safety committee, and having

A n d those standards

10

incident reports, incident reports being the cornerstone of

11

beginning to practice good risk management and preventing

12

falls.

13

improve falls you're n o t going to manage it very w e l l , and,

14

therefore, the incident report forms the cornerstone of

15

practicing good risk management in any health facility and

16

improving the safe environment for the patient or client.

17

Q

If y o u don't have a w a y of measuring h o w y o u c a n

Is it your understanding that you, from reviewing

18

the pleadings in the case, D r . Mustard, that there are

19

allegations of negligence in the pleadings against a n y

20

specific branch of medicine as opposed to allegations of

21

negligence against the USDC as a facility?

22
23
24
25

A

I viewed the case as an allegation against the

facility, it didn't involve the practice of medicine p e r s e .
Q

N o w , y o u talk about falls being a cause of injury

in the hospitals.

Have you reviewed any studies that

nnnri
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1

maybe with her mother, certainly among members of the team,

2

that would have avoided the likelihood of this injury, and

3

that it's a breach of the standard of care for that reason.

4

THE COURT:

5

MR. KING:

6

Q

All right.
I think that's all I had, Judge.

BY MR. KING:

The only other thing I was going to

7

ask you, Dr. Mustard, is to what extent in your last

8

experience in the last 20 or 30 years you've been dealing

9

with health administration issues involving risk management

10

or safety or fall prevention issues as opposed to purely

11

financial administration?

12

A

The reason I entered this field is because I care

13

and care about caring and I come from a long line of MDs on

14

one side and judges on the other side of my family, but my

15

interest is not to make money but to help people and that's

16 Mny focus.

But in every institution or corporation you're

17

always having to maintain financial liability in order to

18

provide compassionate care.

19

MR. KING:

20

THE COURT:

All right, Ms. Ochoa?

21

MS. OCHOA:

I have no questions, Your Honor.

22

MR. KING:

23

Okay, I have nothing else.

Judge, I would appreciate an

opportunity to address some of the law on this issue based

24 II on what Dr. Mustard has said.
25 ]|

THE COURT:

Go ahead.

(lOOO^
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1

MR. KING:

As we indicated in the examination,

2

Judge, what we're talking about are allegations against USDC

3

and we recognize that obviously individuals work at USDC and

4

to some extent there may be a need to talk about the scope

5

of their responsibilities and their specialties.

6

fundamentally this is an administrative question and this is

7

a fall prevention risk management sort of an issue, and

8

we're talking about policies in place at the USDC that Dr.

9

Mustard has specifically reviewed and compared with policies

But

10

in place across the country at other various types of

11

facilities and found are comparable variable different

12

between the two.

13

He has a long history, great expertise in the

14

area.

15

Vickie to get hurt is somebody saying, "Well, Vickie can go

16

swing on the swing, ff but the act of negligence that we are

17

focusing on for purposes of his testimony and our argument

18

to the jury is much more in the nature of pull back down the

19

line and let's talk about what kind of

20

existed among the team members a week, a month, two m o n t h s ,

21

three months before this fall, and what kind of policies

22

were in place at the USDC for dealing with the use of

23

recreational equipment generally, the swings specifically,

24

but all sorts of risks to those residents.

25

The specific act of negligence that ended up causing

communications

And D r . Mustard is also prepared to talk

abcQiQ^QET)
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1

concepts that we've discussed on choice and the importance

2

of the residents having some degree of choice here.

3

those are issues that are administrative as opposed to a

4

specific function of an individual when they let Vickie

5

Collins out the door and let her go run to the swing.

6

just don't feel that it is necessary to have a hands-on

7

practitioner in this particular area in light of the

8

allegations against the USDC as an entity, as an

9

institution, and that's the only party that we've sued as a

10

And

We

defendant.

11

THE COURT:

12

MR. KING:

When was Dr. Mustard retained?
In March. We had the discovery early,

13

had the expert witness, the witness designation in March and

14

we contacted him in, I think the 13th of March was the date,

15

and we retained him in the first two weeks of March, talked

16

to him about that.

17

the Court's attention is the Youngblood versus, Burton vs.

18

Youngblood case, which is a Supreme Court case from 1985.

19

It's our position, Judge, that we don't need to bring in as

20

a witness, as an expert to testify in this subject either a

21

licensed nursing home administrator or a QMRP or a

22

developmentalist.

23

The case, Judge, that I want to bring to

But even in the event that it was the Court's

24

feeling that we did need to have someone of those

25

qualifications, the language in this Burton case, BurtcQiQ^lp
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1

dietary needs under these circumstances are outside the

2

scope of common knowledge of a layman and require a

3

professional determination.'1

4

dealing with in this case.

5

and Chambers versus Koehler, it's attorneys.

6

you have to have an expert on the standard of care.

7

it's the Wessel case out of the Supreme Court of Utah in

8

1985 says that, let me find the language here, and it

9

actually cites the Burton v. Youngblood case that,

That's the same issue we're
And I can go through the Preston
The Court says
I think

10

"Obviously it's the Court's discretion whether to allow an

11

expert to testify, and ordinarily the standard of care i-n a

12

trade or profession must be determined by testimony of

13

witnesses in the same trade or profession."

14

There are exceptions, it's not applicable in this

15

case.

This is not a case about whether we had good risk

16

management or not, it's a decision about whether these

17

professionals made or failed to make the proper choice for

18

Vickie, and I'll submit it at that, Your Honor.

19

THE COURT:

All right, thank you.

Doctor, you may

20

step down, if you would, sir.

21

issue because I recognize that it is a critical juncture in

22

the plaintiff's case.

23

Dr. Mustard has appeared and testified, he's certainly an

24

eminently man in his own area of expertise, specifically the

25

hospital management.

This is a very difficult

But be that as it may, the fact that

But I am not persuaded that he
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1

presents the appropriate credentials for opining regarding

2

the negligence or the lack thereof of the facility in

3

question here incident to what is being tried.

4

He has, by his candor and his testimony, and his

5

curriculum vitae, acknowledge that he has no formal

6

schooling in patient care, that his management health care

7

facilities experience has been by and large in institutions,

8

dealing with institutions that did not have as their

9

additional burden dealing with those people who are severely

10

handicapped or developmentally disabled or mentally

11

retarded.

12

disabled people, he has not been on the front line of making

13

decisions regarding safety of those individuals, in

14

particular, as it relates to recreation.

15

that he is not familiar with the standard of care at an

16

ICFMR, which is what we are dealing with here, in particular

17

with patients who have signs of seizure in their use of

18

swing sets, and for that matter, other recreational

19

facilities.

20

He has not rendered treatment to mentally

He has testified

He is not, by his candid testimony, a qualified

21

mental retardation professional.

He is not a licensed

22

professional in any field.

23

he last visited or observed activities in an ICFMR.

24

reviewed no other facilities policies incident to the issue

25

we're faced with here today, he has so testified.

He has no recollection of when
He has

And h e i s l
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1

not familiar w i t h p o l i c i e s outside of what w e ' r e

concerned

2

w i t h in this p a r t i c u l a r case, that is, p o l i c i e s of

3

facilities.

4

risk m a n a g e m e n t , I see as something quite different

5

distinct

6

facilities and m a i n t e n a n c e in that

other

A n d the focus of his expertise in the a r e a of
and

from the risks inherent in p r o v i d i n g h e a l t h

7

care

facility.

E r g o , it is my conclusion that D r . M u s t a r d

is not

8

qualified to opine regarding alleged n e g l i g e n c e on the part

9

of the d e f e n d a n t s and, therefore, the o b j e c t i o n to his

10

t e s t i m o n y is sustained.

11

the issue.

12

case?

M r . King, you have any further w i t n e s s e s in the

13

MR. K I N G :

14

THE C O U R T :

15

MR. K I N G :

16

Life Care p l a n n i n g .

17
18

Now, where from h e r e , I g u e s s , is

We do.

Steve Anderson, an expert w i t n e s s

THE COURT:
to t e s t i f y at this

And who, is that a lay witness?

And is M r . A n d e r s o n present and

MR. KING:

20

THE C O U R T :

He is.
All right, we will then b r i n g the

21

back in and w e ' l l hear the conclusion of the evidence

22

this m a t t e r .

24
25

ready

time?

19

23

on

jury

in

The jury has returned, you may be seated, f o l k s .
At this p o i n t , M r . King, you may call your next w i t n e s s .
MR. KING:

The plaintiffs call Steven A n d e r s o n as
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1

outside the hearing of the jury.

As I understand it we have

2

some housekeeping matters to handle after which I anticipate

3

the plaintiff will rest, am I correct about that, Mr. Burke?

4

MR. BURKE:

Yes, Your Honor.

5

THE COURT:

All right, go ahead.

6

MR. BURKE:

Your Honor, we move to admit

7

Plaintiff's Exhibit No. 6, it's right there, number 7,

8

Plaintiff's 29, which is the '93 incident report, and

9

Plaintiff's 30, which is the client safety policy.

10
11

THE COURT:

To which you anticipate there are no

objections?

12

MR. BURKE:

Yes, Your Honor.

13

THE COURT:

Is that correct?

14

MS. OCHOA:

No objections.

15

THE COURT:

Very well, the documents are received

16

then by stipulation.

17

MR. BURKE:

The plaintiff rests.

18

THE COURT:

Okay, thank you, Mr. Burke.

In light

19

of the plaintiff having rested, Ms. Ochoa, do you wish to

20

proceed with a motion at this time?

21

MS. OCHOA:

Yes, I do, Your Honor.

Your Honor, at

22

this time in the trial the defendants would move for a

23

directed verdict on the basis that the plaintiff has failed

24

to make out essential elements in her cause of action.

25

I'll try to keep this brief and call the Court's attention

And
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1

to two cases.

One is the case of George vs. LDS Hospital,

2

it's a medical malpractice action that provides that in a

3

medical malpractice action, which this is, we've been

4

through the pre-litigation panel.

5

medical malpractice statute it addresses care provided not

6

only by physicians but also by social workers, recreational

7

therapists, and that's the group we're dealing with in this

If the Court looks at the

8 II case.

9 II

The George case says that in a medical malpractice

10

action the plaintiff must provide expert testimony to

11

establish one, the standard of care, and two, the defendant

12

failed to comply with that standard of care, and finally,

13

three, that the defendants caused the plaintiffs injury.

14

Even if we don't look at this case as a medical malpractice

15

case the case of Preston and Chambers vs. Koehler, which was

16

a legal malpractice case as I recall, the Utah Court of

17

Appeals in 1997, held that expert testimony is required

18

where the average person has little understanding of the

19

duties owed by particular trades or professions as in cases

20

involving medical d o c t o r s , architects and e n g i n e e r s .

21

And that's the circumstance we have here.

We've

22

talked it about it now extensively that what we're .looking

23

at is the balancing of the interests of a person with severe

24

disabilities such as Vickie Collins with mental retardation,

25

a mental illness and a seizure disorder.

And balancing
her _
ig her
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1

interests, her activities against the risks that are

2

involved.

3

decision for her.

4

recommendations and control her activities. It's required by

5

state regulation and state statute that her treatment

6

program at the Developmental Center be coordinated and

7

monitored by a qualified mental retardation professional.

8
9

And it's a team of professionals who make that
This is not something, and make

That's something outside the general scope of
knowledge of a lay juror.

You know, they can assess

10

automobile accidents, they can talk about and assess slip

11

and fall accidents, but this is not just a slip and fall

12

accident, this involves professional decision making and

13

requires a professional and an expert opinion to establish

14

negligence.

15

The plaintiff has failed to establish what the

16

standard of care is applicable to an intermediate care

17

facility for the mentally retarded and these specific

18

professionals who were involved in that decision, and they

19

failed to demonstrate that there was, in fact, a violation

20

of that standard of care.

21

failing to meet those two elements of a cause of action we

22

would request that a directed verdict be entered on behalf

23

of the defendants.

24

25 King?

THE COURT:

As a result of the plaintiff

All right, Ms. Ochoa, thank you.

Mr.
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MR. KING:

Judge, what we're talking about is

2

whether the standard of care has been established and

3

evidence has been demonstrated, presented in the prima facie

4

case establishing or suggesting the genuine issue of

5

material fact exists as to whether it has been breached.

6

have a couple of arguments on this point.

7

individuals who we heard testify, an individual, Becky Kent,

8 a
9

developmentalist.

We

There are acts of

Ms. Kent indicated that she was acting

at the USDC under that title of developmentalist.

She

10

didn't indicate she had any license, she didn't indicate

11

that she had any formal education past high school.

12

fact, she is an individual who's acting in a nonprofessional

13

capacity.

14

capacity that is nonprofessional.

15

In

She's part of a team, but she's in a care taking

As such, this is something that by way of a

16

standard of care and evidence of a breach of a standard of

17

care that can be established and decided by a jury without

18

expert testimony.

19

instruction that we have presented and that is well

20

established u n d e r U t a h law that expert

21

unnecessary to establish the standard of care owed by the

22

defendant to a plaintiff in a med mal case.

23

cases where the medical procedure's of a kind or the outcome

24

so offends commonly held notions of medical propriety, that

25

the standards of care can be established by the common

And we have that under the jury

testimony

is

In med mal

„ ^,
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1

knowledge, experience, and understanding of laymen.

2

What we've got here, Judge, is information that's

3

established on the record by way of documents from the USDC

4

that says there will be discussion and communication among

5

the members of the team about whether a resident can act in

6

an independent capacity.

7

the prima facie case that no such discussion, no such

8

identification of whether Vickie Collins could act in an

9

independent capacity with her seizure activity active on the

We have undisputed testimony in

10

swing, that wasn't ever even recognized as a risk.

11

Becky Kent says, "You know, we didn't talk about it, we

12

didn't discuss it.

13

about that."

14

And

We never had any sort of discussion

It's our position, Judge, that you have a

15

situation where, number one, an individual is not licensed,

16

they're a nonprofessional, and as such we are able to

17

introduce evidence from other sources than expert testimony

18

to demonstrate a breach of the standard of care, and number

19

two, even if you find that this individual did qualify as a

20

professional or paraprofessional and, thus, that some level

21

of expert testimony is necessary under this medical

22

malpractice case we've got our standard of care established

23

because this is a breach of the standard of care that is so

24

obvious and common based on the documents of the USDC

25

themselves that a genuine issue of material fact exist.Sp.oru p

336

1

that issue, that the jury should be allowed to determine,

2

that a jury should be allowed to consider, and come to a

3

conclusion on it.
This is not rocket science that we're talking

4
5

about.

This is stuff that we're dealing with where an

6

individual with the capacity of a three-year-old is going to

7

be left to their own devices about what to do for

8

recreational therapy without any oversight or consideration

9

or the risks involved by individuals who were that girl's

10

care provider.

11

of material facts about whether the standard of care has

12

been breached.

13

We definitely think there is a genuine issue

We think the standard of care has also been

14

established.

15

of Becky Kent and we think a genuine issue of material fact

16

exists that precludes a directed verdict.

17

Those two things exist through the testimony

THE COURT:

All right, Mr. King, thank you.

The

18

legal test here has to do with whether or not I as the Judge

19

in this case can say pursuant to Rule 50 of the Utah Rules

20

of Civil Procedure whether or not as a matter of law

21

reasonable minds would not differ as to the evidence.

22

is, I must be able to conclude as a matter of law that

23

reasonable minds could not and would not differ with regard

24

to the state of the evidence at this stage of the

25

proceeding, at the conclusion of the plaintiffs' case.

That
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1

While this is not a classic medical malpractice

2

action as such, it does, it clearly involves the providing

3

of health care services which is specialized in nature and

4

beyond the realm of common lay knowledge.

5

assessment that there is clearly a need for expert testimony

6

to establish a duty that is owed to a recipient of this

7

health care and, moreover, a breach of that duty before

8

prima facie case is made by the plaintiff

It ^s my

9

In this instance, because the plaintiff has failed

10

to produce such expert testimony with regard to the standard

11

of care and alleged breach of that standard, I am compelled

12

to grant the motion for the directed verdict.

13

estimation in examining the evidence, even in the light most

14

favorable to the plaintiffs' case, without an expert witness

15

to opine regarding the standard of care and the breach the

16

claim must fail.

17

In my

I recognize that the qualifications or lack

18

thereof of Dr. Mustard has been a matter of considerable

19

contention between the parties

20

critical issue.

21

credentials as sufficient in this case as [ have now told

22

you and that then in my judgment necessitates that the

23

directed verdict be granted and it is granted.

24
25

I recognize that it is a

I cannot in good conscience accept his

Ms. Ochoa, you prepare the Findings and Facts and
Conclusions of Law and directed verdict.

We'll ask the jury
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1 II to come in.
2

I will explain to them that their service in

this case is now concluded.

3

(Jury returns)

4

THE COURT:

You may be seated, folks. The jury has

5

returned to the courtroom.

Members of the jury, I want

6

first to apologize for delays that have been occasioned in

7

this matter.

8

and issues that had to do with matters of law which are

9

beyond the scope of your inquiries here.

I can assure you it deals with serious issues

However, now as a

10

result of those discussions I want to tell you that your

11

service in this case is now concluded.

12

You are now released.

13

not discussing the case is lifted.

14

with whomever you choose.

15

that's entirely up to you, you do not have to discuss it

16

So, you are free to go, and thank you again for your

17

service.

18 I

The case is over.

The admonition I have given you about
You can discuss the case

If you choose not to, however,

We will now be in recess.
(Proceedings concluded

19
20
21
22
23
24
25
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1

MS. OCHOA:

All right, thank you.

2

THE COURT:

Mrs. Collins, you may step down now.

3

THE WITNESS:

4

THE COURT:

5

MR. KING:

6

All right, thank you.
Call your next witness.

Your Honor, our next witness is Dr.

Dennis Wyman.

7

THE COURT:

8

Dr. Wyman, and be sworn please.

9

Very well.

If you'll come forward,

DENNIS WYMAN,

10

having first been duly and legally sworn, was

11

examined and testified on his oath as follows:

12

DIRECT EXAMINATION

13

BY MR. KING:

14

Q

Will you please state your name for the record?

15

A

Dennis John Wyman.

16

Q

And, Dr. Wyman, we're here to talk today about an

17

expert opinion that you're prepared to offer in this case,

18

but before we do that, I want to go over a couple of

19

preliminary things.

20

qualifications.

21

about your education and any degrees that you hold.

22

A

We're going to talk about your

I want you to first, if you would, tell us

My medical degree was from the University of

23

Vermont.

24

practiced emergency medicine for 17 years.

25

the paramedic advisor for the Davis County paramedic program

1

I'm board certified in emergency medicine.

I

I'm also still
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1

chart of the seizures that were observed, at least.

2

were also actually reports from a local hospital, I believe

3

it was American Fork.

4

She was subsequently transferred to University.

5

more scans, MRIs, and I reviewed the summary of the care

6

that she received at the University of Utah.

7

have been others but I'm doing this from memory.

8
9
10

Q

There

I believe they had a CT scan there.
They had

There might

Did you review any materials that talked about

what medications that she was taking for her seizures prior
to the time of the accident?

11

A

If those were in the seizure clinic notes.

12

Q

Okay, and did you review the witness statements in

13
14
15

forming your opinions in this case?
A

The witness statements of the accident, are those

the ones you're referring to?

16

Q

Yes.

17

A

Yes, I did.

18

Q

And do you know what kind of injuries that Vickie

19

sustained?

20

A

She had a high impact burst fracture of T-7.

21

Q

Had ever you--pardon me?

22

A

Well, generally what happens there is the body of

23

the vertebra which sits in front of your spinal cord,

24

there's axial loading so it's sort of a compression and it

25

tends to blow apart.

What happened with Vickie, one of

oooi
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1

those fragments of the bone came backwards and injured her

2

spinal cord, and that's what caused her paralysis.

3

Q

That's different from a compression fracture?

4

A

Correct.

5

Q

And have you ever seen a burst fracture in your

6

practice prior to your work on this case?

7

A

Many.

8

Q

Okay, under what conditions?

9

A

They're almost exclusively, they were falls from

10

ahigh.

11

Q

12

Okay.

Have you ever seen a burst fracture from a

ground level fall?

13

A

No.

14

Q

Okay.

15

A

Yes.

16

Q

Can you please explain what opinions that you

17
18

Have you formed any opinions in this case?

formed in this case for the Court?
A

The opinion that I formed had to do with what

19

caused the fall from the swing and a medical probability

20

situation.

21

MR. COMBE:

Your Honor, the State has an objection

22

at this point.

23

call of that fall, but I do have an objection to his ability

24

to render such an opinion.

25

If we can get into the seizure as being the

THE COURT:

As I understand it, Doctor, you're

ooo u-
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1

prepared to testify regarding the cause of the fall from the

2

swing, is that what you're suggesting to me, to a reasonable

3

medical certainty?

4

THE WITNESS:

5

THE COURT:

Correct.

And that has to do, does it not, with

6

an assessment that you've made about the seizure having

7

played a role in this circumstance?

8

THE WITNESS:

9

THE COURT:

Correct.
I'm going to allow the witness to

10

testify, Counsel.

11

cross examine him, of course, regarding his opinion.

12

ahead, Doctor, why don't you tell us what your opinion is

13

incident to the cause of the fall.

14

Your objection's overruled.

THE WITNESS:

You may
Go

Based on my experience and having

15

treated thousands of people with seizures on an emergency

16

basis, and I wouldn't see these people unless they had some

17

kind of traumatic injury from their seizure.

18

experience has been that when a person's medication is being

19

adjusted, whether they're on the same medication and they're

20

trying to take them off it or lower it, or they're switching

21

from one medication to another medication, that nobody

22

really knows what you're going to find as far as the

23

frequency of seizures so it's a high risk time in a person's

24

life who has seizures.

25

And my

A n d we know that was going on with Vickie a£/t]rat*

O

168
1

time.

2

accomplished swinger, as far as any information that I have

3

on Vickie.

4

bailed out of the swing.

5

accomplished swinger.

6

is that she most likely had a seizure, it was probably

7

either most likely an atonic seizure which could be just a

8

brief loss of consciousness and, you know, she lost her grip

9

and fell out.

10

Q

We also know that she loved to swing, she was an

She was the one who'd fallen out of the swing or

BY MR. KING:

Basically, she was a very

So my opinion, based on those facts,

Let me ask you, in forming your

11

opinion did you consider the possibility that Vickie jumped

12

out of the swing?

13
14

A

I think it's a possibility but she doesn't really

have that history of doing that.

15

Q

Did you consider that she simply fell out?

16

A

Again, yeah, I think that's a possibility but

17

she'd been swinging for quite a few years and as far as I

18

know she hadn't had any problems with falling out.

19

Q

Is there any other information that y o u

20

that y o u felt was significant

21

we haven't focused on yet?

22

A

reviewed

in forming your opinion

that

Well, one of the things that nobody witnessed

23

this, there were all the witness statements and they were

24

saying they heard this sort of thud, which to me would

25

indicate, you know, ground level fall you don't' neces

169
1

hear a thud, especially when you're outdoors, but you do

2

when someone falls from a height.

3

post-victal systems so I don't think she had a grand mal

4

seizure, but I do believe she had one of her more minor

5

seizures.

6
7

Q

She really didn't have

And just to clarify that, your opinion, is that to

a reasonable degree of medical certainty?

8

A

Yes, it is.

9

Q

Okay.

10

MR. KING:

11

THE COURT:

All right.

MR. COMBE:

Thank you, Your Honor.

12

CROSS EXAMINATION

14

16
17

Mr. Combe, you may cross

examine.

13

15

I have no more questions.

BY MR. COMBE;
Q

Dr. Wyman, you say that your opinion is based upon

your experience with thousands of patients, is that correct?

18

A

Correct.

19

Q

But I believe we discussed earlier those patients

20

were those that you saw in the emergency room on the one-

21

time basis?

22

A

That's correct.

23

Q

Did you keep track of any of those patients?

24

A

No.

25

Q

And you're not the treating physician for any of
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1

their next witness, Judge.

2

THE COURT:

Very well.

3

STEVEN ANDERSON,

4

having first been duly and legally sworn, was

5

examined and testified on his oath as follows:

6
7

DIRECT EXAMINATION
BY MR, ANDERSON:

8

Q

Good afternoon, Mr. Anderson.

9

A

Hi.

10

Q

Would you like to introduce yourself to the jury?

11

A

I'm Steve Anderson from rainy Seattle, Washington.

12

THE COURT:

Well, welcome to rainy Salt Lake.

13
14

THE WITNESS:

15

MR. KING:

16

THE WITNESS:

17

Thank you.

I don't think he's got anything on us.
They were kidding me about the

Sonics losing so I told them I brought down the rain.

18

Q

BY MR. KING:

19

occupation?

20

A

Mr. Anderson, what's your

I'm a registered nurse by training and a hospital

21

administrator by career, and a certified rehabilitation

22

counselor.

23
24
25

Q

And why don't you give us an idea of your

educational background, Steve?
A

I was born and raised in Salt Lake City, went to
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1

impulses below the level of her injury.

So at the point

2

that she's been injured everything below that stops in

3

of sensation and m o t o r function.

4

d e t e r m i n e d the costs that patients from across the U n i t e d

5

S t a t e s have incurred who have similar levels of injury.

6

tend t o , in the medical profession, group injuries

7

the h i g h e r level of injury the more severe the injury i s .

8

A n d , of course, you p r o b a b l y know Christopher Reeve w h o

9

c o m p l e t e paraplegia at the level of C 2 , and for e v e r y

From that then

terms

I've

We

because

has

level

10

y o u go d o w n you get more and more function.

11

b e l o w the level of C 6 T 1 , then it starts to affect from -about

12

the chest level on d o w n .

13

If y o u get

So I've prepared a Life Care Plan for h e r .

At

her

14

level y o u lose some of the chest muscle nerves and so y o u

15

don't expand your chest quite as well which prones

16

p a t i e n t s to pneumonia.

A n d then common complaints to

spinal

17

cord injury patients at this level and below are such

things

18

as b l a d d e r infections, problems with constipation and

bowel

19

impaction, problems w i t h contractures, problems

20

p r e s s u r e sores, better known as decubitus u l c e r s , p r o b l e m s

21

w i t h mobility access and then all of the host of

22

t h a t , of course, Vickie has as a mentally retarded

23

w i t h a three or four year old mentality to deal w i t h t h a t .

24
25

Q

Okay.

Do y o u have any estimates of

these

with

issues
child

specifically

the kind of costs that are associated with some of

these

ooo u

UTAH CODE ANN. § 78-14-3 (1998)

78-14-3

JUDICIAL CODE

miums can be reasonably and accurately calculated; and to
provide other procedural changes to expedite early evaluation
and settlement of claims.
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78-14-3. Definitions.
As used in this chapter:
(1) "Audiologist" means a person licensed to practice
audiology under Title 58, Chapter 41, Speech-language
Pathology and Audiology Licensing Act.
(2) "Certified social worker" means a person licensed to
practice as a certified social worker under Section 58-60305.
(3) "Chiropractic physician" means a person licensed to
practice chiropractic under Title 58, Chapter 73, Chiropractic Physician Practice Act.
(4) "Clinical social worker" means a person licensed to
practice as a clinical social worker under Section 58-60305.
(5) "Commissioner" means the commissioner of insurance as provided in Section 31A-2-102.
(6) "Dental hygienist" means a person licensed to practice dental hygiene as defined in Section 58-69-102.
(7) "Dentist" means a person licensed to practice dentistry as denned in Section 58-69-102.
(8) "Division" means the Division of Occupational and
Professional Licensing created in Section 58-1-103.
(9) "Future damages" includes damages for future
medical treatment, care or custody, loss of future earnings, loss of bodily function, or future pain and suffering of
the judgment creditor.
(10) "Health care" means any act or treatment performed or furnished, or which should have been performed or furnished, by any health care provider for, to, or
on behalf of a patient during the patient's medical care,
treatment, or confinement.
(11) "Health care provider" includes any person, partnership, association, corporation, or other facility or institution who causes to be rendered or who renders health
care or professional services as a hospital, physician,
registered nurse, licensed practical nurse, nurse-midwife,
dentist, dental hygienist, optometrist, clinical laboratory
technologist, pharmacist, physical therapist, podiatric
physician, psychologist, chiropractic physician, naturopathic physician, osteopathic physician, osteopathic physician and surgeon, audiologist, speech-language pathologist, clinical social worker, certified social worker, social
service worker, marriage and family counselor, practitioner of obstetrics, or others rendering similar care and
services relating to or arising out of the health needs of
persons or groups of persons and officers, employees, or
agents of any of the above acting in the course and scope
of their employment.
(12) "Hospital" means a public or private institution
licensed under Title 26, Chapter 21, Health Care Facility
Licensing and Inspection Act.
(13) "Licensed practical nurse" means a person licensed
to practice as a licensed practical nurse as provided in
Section 58-31b-301.
(14) "Malpractice action against a health care provider" means any action against a health care provider,
whether in contract, tort, breach of warranty, wrongful
death, or otherwise, based upon alleged personal injuries
relating to or arising out of health care rendered or which
should have been rendered by the health care provider.
(15) "Marriage and family therapist" means a person
licensed to practice as a marriage therapist or family
therapist under Section 58-60-405.
(16) "Naturopathic physician" means a person licensed
to practice naturopathy as defined in Section 58-71-102.
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(17) "Nurse-midwife" means a person licensed to engage in practice as a nurse midwife under Section 58-44a301.
(18) "Optometrist" means a person licensed to practice
optometry under Title 58, Chapter 16a, Utah Optometry
Practice Act.
(19) "Osteopathic physician" means a person licensed
to practice osteopathy under Title 58, Chapter 68, Utah
Osteopathic Medical Practice Act.
(20) "Patient" means a person who is under the care of
a health care provider, under a contract, express or
implied.
(21) "Pharmacist" means a person licensed to practice
pharmacy as provided in Section 58-17a-301.
(22) "Physical therapist" means a person licensed to
practice physical therapy under Title 58, Chapter 24a,
Physical Therapist Practice Act.
(23) "Physician" means a person licensed to practice
medicine and surgery under Title 58, Chapter 67, Utah
Medical Practice Act.
(24) "Podiatric physician" means a person licensed to
practice podiatry under Title 58, Chapter 5a, Podiatric
Physician Licensing Act.
(25) "Practitioner of obstetrics" means a person licensed to practice as a physician in this state under Title
58, Chapter 67, Utah Medical Practice Act, or under Title
58, Chapter 68, Utah Osteopathic Medical Practice Act.
(26) "Psychologist" means a person licensed under Title
58, Chapter 61, Psychologist Licensing Act, to practice
psychology as defined in Section 58-61-102.
(27) "Registered nurse" means a person licensed to
practice professional nursing as provided in Section 5831b-301.
(28) "Representative" means the spouse, parent, guardian, trustee, attorney-in-fact, or other legal agent of the
patient.
(29) "Social service worker" means a person licensed to
practice as a social service worker under Section 58-60305.
(30) "Speech-language pathologist" means a person licensed to practice speech-language pathology under Title
58, Chapter 41, Speech-language Pathology and Audiology Licensing Act.
(31) "Tort" means any legal wrong, breach of duty, or
negligent or unlawful act or omission proximately causing
injury or damage to another.
1998

78-14-4. Statute of limitations — Exceptions — Application.
(1) No malpractice action against a health care provider
may be brought unless it is commenced within two years after
the plaintiff or patient discovers, or through the use of
reasonable diligence should have discovered the injury, whichever first occurs, but not to exceed four years after the date of
the alleged act, omission, neglect or occurrence, except that:
(a) In an action where the allegation against the health
care provider is that a foreign object has been wrongfully
left within a patient's body, the claim shall be barred
unless commenced within one year after the plaintiff or
patient discovers, or through the use of reasonable diligence should have discovered, the existence of the foreign
object wrongfully left in the patient's body, whichever first
occurs; and
(b) In an action where it is alleged that a patient has
been prevented from discovering misconduct on the part
of a health care provider because that health care provider has affirmatively acted to fraudulently conceal the
alleged misconduct, the claim shall be barred ^nless #^ _
commenced within one year after the plaintiff U"fobtiF1*• - O
discovers, or through the use of reasonable diligence,

702 UTAH RULES OF EVIDENCE

Rule 702. Testimony by experts.
If scientific, technical, or other specialized knowledge will assist the trier of
fact to understand the evidence or to determine a fact in issue, a witness
qualified as an expert by knowledge, skill, experience, training, or education,
may testify thereto in the form of an opinion or otherwise.
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L.L.B.

General Practice of Law, 1974
LaSalle Extension University, Chicago, JX
Comprehensive areas: Case study of general areas of law. Upon
graduation, eligible to take State Bar Exam in VT, AK, ME, WY, CA, WA,
NYandVA
n n n 1 <^

0 00 I- /

2
I

1

PLAINTIFF'S
EXHIBIT

afr'-II 46>oqousu

B.A.

Certificate

English, 1966
University of North Carolina at Chapel Hill, Chapel Hill, NC
Hospital Administration, 1970
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Comprehensive areas: Program designed to teach working hospital
administrators management skills.

Certified

Managed Care Administration, 1996
The Institute for Certified Managed Care Administrators, Raleigh, NC
Comprehensive areas: Passed written examination on proficiencies in the
discipline of managed care.

PROFESSIONAL POSITIONS
SUMMARY: Twenty-five years direct upper management responsibility for county, city,
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extended care facilities; national health care management companies; and
managed care organizations. Skilled in budgetary and fiscal management
with responsibility for administering $15 million budgets. Well-versed in
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objectives. Adjunct Professor in universities teaching health administration,
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1992-Present

Legal Consultant/Expert Witness in medical malpractice
Legal consultant/expert witness in healthcare malpractice cases covering
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management; integrated delivery systems; safe medical devices;
ERIS Accreditation; standards of care; and related state and federal
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1996

Adjunct Professor, Dual degree, Master of Business Administration/Master
of Health Administratioln, PfeifFer University, Charlotte, NC.
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Adjunct Professor, M.A. in Public Administration, Webster University, St.
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1990-1992

Doctoral student in health administration, the Union Graduate School, The
Union Institute, Cincinnati, OH. Degree completed July 1992.

1980-1988

HEALTHCARE MANAGEMENT CONSULTANT CO., Atlanta, GA,
Chapel Hill, NC
Chief Executive Officer and Owner
A private management consulting company for principally hospitals and
physicians. During the first four years of operation, over ninety clients had
been consulted with significant cost savings in the areas of purchasing,
personnel policies and practices, missed charges, payroll, health insurance
contracts, federal taxes and ancillary services. Other areas beneficial to
clients include cash flow improvements, marketing, increased revenues,
physician recruitment, collections and accreditation.

1978-1980

TRIAGE CORPORATION, Clearwater, FL
Regional Administrator
Triage Corporation was a Canadian health care management company.
Managed eight nursing homes and one retirement center in Florida.
Employed administrators and directors of nursing and for percentage of
revenue managed facilities for respective board of directors. All facilities
were on verge of bankruptcy when assumed. After two years of
management, each facility generated a $150,000 management fee and profit
and became accredited by the Joint Commission. Company sold in January,
1980.
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1976-1978

QUALICARE, INC., New Orleans, LA
Regional Administrator
Qualicare, Inc. was a hospital management company. As Regional
Administrator, managed six hospitals in two states. Employed
administrators and controllers and responsible for physician recruitment,
budgeting, accreditation, and all other aspects of management. Functional as
linking pin between hospital board of directors and management company.
The six hospitals managed were comprised of two county owned hospitals,
two church owned hospitals, one investor owned hospital, and one company
owned hospital.

1975-1976

SUMMEROUR & ASSOCIATES, INC., Atlanta, GA
Senior Hospital Consultant
Medium sized management consulting firm with a hospital division. Served
as project manager for designing and implementing turnaround programs for
small financially troubled hospitals in Southeast. Areas of improvement
were cash flow, patient care, purchasing, physician recruitment, increased
revenues, medical records, public relations and improved patient care.

1971-1975

PRIVATE MANAGEMENT CONSULTANT, Atlanta, GA
Freelance Health Care Management Consultant
Management Consultant, Lewis Mustard & Associates, Chapel Hill, NC.
Business consultant to private practicing physicians in Southeast.
Implemented bookkeeping systems, personal programs, collection programs,
retirement plans, assisted in formation of P.C.s and partnerships, clinics
construction and overall management.

1968-1971

WOODRUFF HOSPITAL, Woodruff, SC
Hospital Administrator
Administrator of 43-bed general acute care county hospital in textile
community. Designed public relations program for hospital, improved
patient care, had hospital accredited, recruited physicians, and produced
profit of $100,000 each year.

1966-1968

AMERICAN INSTITUTIONAL DEVELOPERS, INC., Bryn Mawr, PA
Executive Director
Administrator of 153-bed extended care facility for upper middle class
families. Accredited facility, implemented selective menu, employed full
time physical therapist, employed executive chef and increased census by
20%. AID, Inc. was an extended care facility management company.
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Continuing Education Faculty Member, Duke University, Durham, NC,
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Seminars in Organizational Behavior in Health Organizations, Atlanta, GA
Strategic Planning, Guest Lecturer, School of Public Health, University of
North Carolina at Chapel Hill
Adjunct Professor in Management, Beacon College, Leesburg, FL
Private tutor to students in Research Triangle area preparing to take GRE,
GMAT, MAT, LSAT, and SAT exams
CONSULTING ASSIGNMENTS
Doctor's Hospital, Atlanta, GA
Jarman Memorial Hospital, Tuscola, IL
Legal Consultant, healthcare malpractice cases
Williamsburg County Hospital, Kingstree, SC
Cole Hospital, Champaign, IL
University Hospital, Montgomery, AL
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Central Michigan Community Hospital, Mt. Pleasant, MI
Good Samaritan Hospital, Selma, AL
Fairview Medical, Montgomery, AL
91 Private Practicing Physicians in Southeast
Retirement Centers in Florida
Providence Convalescent Residence, Charlotte, NC
Expert witness in medical negligence cases: plaintiffs, defendants and
insurance companies
PUBLICATIONS
Lewis W. Mustard, "Some Thoughts on Financial Aid." Insider, Cincinnati,
OH: The Union Institute, 1991.
Lewis W. Mustard, Introduction to Management (Manuscript in progress).
Lewis W. Mustard, Hospital Supervisory Management Skills Manual
Atlanta, GA: Summerour Printers, 1975.
Lewis W. Mustard, Medical Practice Management. Pittsburgh, PA:
University Press, 1978.
Lewis W. Mustard (ed.), Clinic Practice News, Atlanta, GA: Brandon Press,
1981-85.
Lewis W. Mustard (ed.), Behavioral Science Digest. Atlanta, GA: Brandon
Press, 1978-80.
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50(a) UTAH RULES OF CIVIL PROCEDURE

Rule 50. Motion for a directed verdict and for judgment notwithstanding the verdict.
(a) Motion for directed verdict; when made; effect A party who moves for a
directed verdict at the close of the evidence offered by an opponent may offer
evidence in the event that the motion is not granted, without having reserved
the right so to do and to the same extent as if the motion had not been made.
A motion for a directed verdict which is not granted is not a waiver of trial by
jury even though all parties to the action have moved for directed verdicts. A
motion for a directed verdict shall state the specific ground(s) therefor. The
order of the court granting a motion for a directed verdict is effective without
any assent of the jury.
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